LEGAL PROTECTION OF THE UNBORN CHILD
Supreme Court of Alabama October term, 2012-2013, n. 1110176

Petitioners Hope Ankrom and Amanda Kimbrough each petitioned the Supreme Court for
review of the Court of Criminal Appeals' decisions in their respective cases. The Court
granted their petitions and consolidated the cases because both presented the same issue of
first impression for the Court's consideration: whether the term "child" as used in section
26-15-3.2, Ala. Code 1975 (the chemical endangerment statute), included an unborn child.
The appellate court concluded that it did, and the Supreme Court agreed. The Court of
Criminal Appeals judgments was affirmed in both cases.

SUPREME COURT OF ALABAMA
OCTOBER TERM, 2012-2013

1110176

Ex parte Hope Elisabeth Ankrom
PETITION FOR WRIT OF CERTIORARI TO THE COURT OF CRIMINAL
APPEALS
(In re: Hope Elisabeth Ankrom
V.
State of Alabama)
(Coffee Circuit Court, CC-09-395; Court of Criminal Appeals, CR-09-1148)

1110219
Ex parte Amanda Helaine Borden Kimbrough
PETITION FOR WRIT OF CERTIORARI TO THE COURT OF CRIMINAL
APPEALS
(In re: Amanda Helaine Borden Kimbrough
V.
State of Alabama)
(Colbert Circuit Court, CC-08-381; Court of Criminal Appeals, CR-09-0485)
PARKER, Justice.
Hope Elisabeth Ankrom and Amanda Helaine Borden Kimbrough ("the petitioners") each
petitioned this Court for a writ of certiorari to review the Court of Criminal Appeals'
decisions in their cases. We granted the petitions and consolidated these cases, each of
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which presents the same issue of first impression for this Court's consideration: Whether
the term "child" as used in § 26-15-3.2, Ala. Code 1975 ("the chemical-endangerment
statute"), includes an unborn child. Concluding that it does and that the Court of Criminal
Appeals reached
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the correct decision in both cases, we affirm the judgments of

the Court of Criminal Appeals.

L. Facts and Procedural History

The Court of Criminal Appeals recounted the facts of

Ankrom's case as follows in its opinion:

"At the guilty-plea hearing, the parties stipulated to the following facts:

"'On January 31, 2009, the defendant, Hope Ankrom, gave birth to a son, [B.W.], at Medical
Center Enterprise. Medical records showed that [Ankrom]| tested positive for cocaine prior
to giving birth and that the child tested positive for cocaine after birth.

""Department of Human Resources worker Ashley Arnold became involved and developed
a plan for the care of the child. During the investigation [Ankrom] admitted to Ashley that
she had used marijuana while she was pregnant but denied using cocaine.

""Medical records from her doctor show that he documented a substance abuse problem
several times during her pregnancy and she had tested positive for cocaine and marijuana on
more than one occasion during her pregnancy.'

"On February 18, 2009, Ankrom was arrested and

On
The

charged with chemical endangerment of a child. August 25, 2009, the grand jury indicted
Ankrom. indictment stated that Ankrom 'did knowingly, recklessly, or intentionally cause or

permit a child, to-wit: [B.W.], a better description of which is to the Grand Jury otherwise
unknown, to be
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exposed to, to ingest or inhale, or to have contact with a controlled substance, chemical
substance, or drug paraphernalia as defined in Section 13A-12-260 of the Code of Alabama,
1975, to-wit: Cocaine, in violation of Section [26-15-3.2(a)(1)].'

"On September 25, 2009, Ankrom filed a motion styled as a 'Motion to Dismiss
Indictment.' In that motion, after setting forth the facts, Ankrom argued that '[t|he plain
language of [§ 26-15-3.2, Ala. Code 1975,] shows that the legislature intended for the statute
to apply only to a child, not a fetus'; that 'courts in other states which have enacted the same
or similar chemical endangerment statutes have determined that such statutes do not apply
to prenatal conduct that allegedly harms a fetus'; that '[tlhe state's contention that the
defendant violated this statute renders the law impermissibly vague, and therefore the rule
of lenity applies'; that '[tlhe legislature has previously considered amending the statute to
include prenatal conduct that harms a fetus, and declined to do so'; that 'the defendant has
not been accorded due process because there was no notice that her conduct was illegal
under this statute’; that '[tfhe prosecution of pregnant women is a violation of the
constitutional guarantee of Equal Protection'; and that '[p]rosecution of pregnant, allegedly
drug-addicted women is against public policy for numerous moral and ethical reasons.' The
State responded to that motion on October 13, 2009. In the State's response, it agreed that
on January 31, 2009, Ankrom gave birth to a son and that medical records showed that
Ankrom tested positive for cocaine immediately prior to giving birth and that the child
tested positive for cocaine after birth. Based on that conduct, the State argued that
prosecution of Ankrom was proper under § 26-15-3.2, Ala. Code 1975. On October 15,
2009, the trial court denied Ankrom's motion.
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"On April 1, 2010, Ankrom pleaded guilty to a violation of § 26-15-3.2(a)(1), Ala. Code
1975."

Ankrom v. State, [Ms. CR-09-1148, Aug. 26, 2011] So. 3d

(Ala. Crim. App. 2011). Ankrom was sentenced to three

years in prison, but her sentence was suspended and she was

placed on probation for one year. Ankrom, So. 3d at .

In its unpublished memorandum in Kimbrough v. State (No.

CR-09-0485, Sept. 23, 2011), So. 3d (Ala. Crim. App.

2011) (table), the Court of Criminal Appeals recounted the

facts of Kimbrough's case as follows:
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"In September 2008, Amanda Helaine Borden Kimbrough was indicted for the chemical
endangerment of a child that resulted in death, a violation of § 26-15-3.2(a)(3), Ala. Code
1975. The indictment stated:

""The grand jury of said county charge that, before the finding of the indictment, Amanda
Helaine Borden Kimbrough, whose name is otherwise unknown to the Grand Jury than as
stated, ... did knowingly, recklessly, or intentionally cause or permit a child, Timmy Wayne
Kimbrough, to be exposed to, to ingest or inhale, or to have contact with a controlled
substance, to wit: methamphetamine, and the exposure, ingestion, inhalation, or contact
resulted in the death of Timmy Wayne Kimbrough, in violation of [§] 26-15-3.2 of the Code
of Alabama [1975], against the peace and dignity of the State of Alabama.'
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"Kimbrough, through retained counsel, filed several pretrial motions, including four
motions to dismiss the indictment. In her motions to dismiss, Kimbrough alleged: (1) that
the term 'child' in § 26-15-3.2 did not include an unborn child, and therefore, her conduct in
smoking methamphetamine while pregnant did not constitute the offense of the chemical
endangerment of a child; (2) that prosecuting her for violating § 26-15-3.2 for conduct that
occurred during her pregnancy when, she says, that conduct did not constitute the offense
of chemical endangerment of a child, violated the doctrine of separation of powers; (3) that
interpreting the term 'child' in § 26-15-3.2 to include an unborn child rendered the statute
void for vagueness and violated her due-process right to notice that her conduct was
proscribed; and (4) that interpreting the term 'child' in § 26-15-3.2 to include an unborn
child violated her right to equal protection under the law. The trial court denied the motions
without comment.

"Kimbrough initially proceeded to trial; however, after the trial court denied her motion for
a judgment of acquittal at the close of the State's case, Kimbrough reached a plea agreement
with the State, and the jury was dismissed. Pursuant to the plea agreement, Kimbrough
pleaded guilty to the chemical endangerment of a child as charged in the indictment, and
the trial court sentenced her to 10 years' imprisonment.

"Before entering her guilty plea, Kimbrough's counsel expressly reserved Kimbrough's right
to appeal several issues, namely:

"'Colbert County being improper venue and improper jurisdiction.

""The constitutional issue with an unborn child is not covered by [§ 26-1573.2, Ala. Code
1975].

6
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""The denial of indigency status on her behalf for the purposes of expert witnesses. The
plain language of this statute shows that the legislature intended the statute to apply only to
a child and not an unborn child. This statute is vague and impermissibly vague. And the
legislature has declined to pass a statute that would include an unborn child in this type of
situation. And that [Kimbrough] has not been afforded due process because there was no
notice to her that the conduct was illegal under the statute.

""The prosecution of pregnant women is a violation of the constitution [sic] of the guaranty
of equal protection. And the prosecution of a pregnant addicted woman is against public
policy for ethical and morale [sic] reasons. And [Kimbrough]| is not a re[sponsible| person
as defined under the statute.

""And anything else I objected to.'

"The record reflects the following facts. Shortly before 10 a.m. on April 29, 2008,
Kimbrough was admitted to the Helen Keller Hospital in Colbert County experiencing
labor pains. She was 25 weeks and 5 days pregnant at the time. Her obstetrician, Dr. F.C.
Gapultos, Jr., diagnosed her with preterm labor and 'occult cord prolapse,’ a condition in
which the umbilical cord descends through the birth canal before the fetus, resulting in the
blood flow through the umbilical cord being cut off. Dr. Gapultos also ordered a urine drug
screen on Kimbrough, which came back positive for methamphetamine. Both Dr. Gapultos
and the biological father of Kimbrough's unborn child confronted her about using
methamphetamine while
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pregnant, but Kimbrough denied using methamphetamine while she was pregnant.

"A Caesarian section was performed on Kimbrough and, at approximately 1:21 p.m., she
delivered a baby boy she named Timmy Wayne Kimbrough (‘Timmy'). Timmy was not
breathing when he was born; he was blue; and his heart rate was low for a newborn infant,
approximately 80 beats per minute. Pediatric staff who were present during the Caesarian
section immediately began manual resuscitation efforts on Timmy. Initially, Timmy
improved, with his heart rate rising above 100 beats per minute and his color becoming
more pinkish. Timmy was intubated and placed on a ventilator. However, after the
intubation, Timmy's condition declined rapidly and he died at 1:40 p.m., 19 minutes after he
was born.

5 www.comparazionedirittocivile.it



"The pediatrician who treated Timmy opined that he had died from 'respiratory arrest
secondary to prematurity.' However, Dr. Emily Ward, a medical examiner with the Alabama
Department of Forensic Sciences who performed an autopsy on Timmy, determined that
Timmy had died from 'acute methamphetamine intoxication.! A toxicology screen
conducted on Timmy's blood and a sample of his liver tissue showed that he had both
methamphetamine and amphetamine, a 'metabolite of methamphetamine' produced when
the body 'converts' the methamphetamine into amphetamine, in his system.

"The Colbert County Department of Human Resources ((DHR') was notified regarding
Kimbrough's testing positive for methamphetamine and Timmy's death, and Kimbrough's
other two children were temporarily removed from her home and placed with Kimbrough's
mother. A DHR social worker spoke with Kimbrough regarding a safety plan for her
children on two occasions. During one of those

conversations, Kimbrough admitted that she had smoked methamphetamine with a friend
three days before she had experienced labor pains. In July
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2008, after having determined that the children would be safe in Kimbrough's home, DHR
returned Kimbrough's children to her custody."

Kimbrough was sentenced to 10 years in prison and appealed her

conviction and sentence before her scheduled probation hearing

could be held; however the record indicates that she has

remained free on bond during her appeal.

Ankrom and Kimbrough appealed their convictions to the

Court of Criminal Appeals. In its opinion in Ankrom, that

court held that the word "child" in the chemical-endangerment

statute included an unborn child:

"Ankrom alleges that the term 'child' in § 26-15-3.2, Ala. Code 1975, does not include a
viable fetus. The State responds that the plain meaning of the term 'child,' as used in the
statute, includes an unborn child.

""Principles of statutory construction instruct this Court to interpret the plain language of a
statute to mean exactly what it says and to engage in judicial construction only if the
language in the statute is ambiguous.' Ex parte Pratt, 815 So. 2d 532, 535 (Ala. 2001). '[TThe
fundamental rule [is] that criminal statutes are construed strictly against the State." Ex parte
Hyde, 778 So. 2d 237, 239 n.2 (Ala. 2000). "The "rule of lenity requires that 'ambiguous
criminal statute[s] ... be construed in favor of the accused."" Ex parte Bertram, 884 So. 2d
889, 892 (Ala. 2003) (quoting Castillo v. United States, 530 U.S. 120, 131, 120 S.Ct. 2090,
147 L.Ed. 2d 94 (2000)).
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"'Although penal statutes are to be strictly construed, coutts are not requited to abandon
common sense. United States v. Green, 446 F.2d 1169, 1173 (5th Cir. 1971). Absent any
indication to the contrary, the words must be given their ordinary and normal meaning. Day
v. State, 378 So. 2d 1156, 1158 (Ala. Cr. App.), reversed on

other grounds, 378 So. 2d 1159 (Ala. 1979).'

"Walker v. State, 428 So. 2d 139, 141 (Ala. Crim. App. 1982) .

"The legislature has stated that '[t|he public policy of the State of Alabama is to protect life,
born, and unborn. This is particularly true concerning unborn life that is capable of living
outside the womb.' § 26-22-1(a), Ala. Code 1975.

Chapter 15 of Title 26, Ala. Code 1975, does not define the term 'child." However, Chapters
14 and 16 of Title 26, Ala. Code 1975, define a 'child' as a 'person' under the age of 18 years.
§ 26-14-1(3),

Ala. Code 1975; § 26-16-2(1), Ala. Code 1975.

"Also, the Alabama Supreme Court has interpreted the term 'minor child' in Alabama's
wrongful-death-of-minor statute to include a viable fetus that received prenatal injuries
causing death before a live birth. Eich v. Town of Gulf Shores, 293 Ala. 95, 300 So. 2d 354
(1974). Specifically, the Court held that 'the parents of an eight and one-half month old
stillborn fetus [are| entitled to maintain an action for the wrongful death of the child'; thus,
the Court explicitly recognized the viable fetus as a 'child.' Eich, 293 Ala. at 100, 300 So. 2d
at 358.

"Furthermore, the dictionary definition of a word provides the meaning ordinary people
would give the word. Carpet Installation & Supplies of Glenco v. Alfa Mut. Ins. Co., 628
So. 2d 560, 562 (Ala.
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1993) . According to Merriam-Webstet's Collegiate Dictionary 214 (11th ed. 2003), the
word 'child' is defined as 'an unborn or recently born person.' The word 'child' is defined in
Black's Law Dictionary 254 (8th ed. 2004), as '[a] baby or fetus.'
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"The present case is similar to the situation in Whitner v. State, 328 S.C. 1, 492 S.E.2d 777
(1997). We find the reasoning of the South Carolina Supreme Court in that case to be
persuasive.

"In Whitner, a mother pleaded guilty to criminal child neglect, a violation of S.C. Code Ann.
§ 20-7-50 (1985), for causing her baby to be born with cocaine metabolites in its system by
reason of the mother's ingestion of crack cocaine during the third trimester of her
pregnancy. On appeal, the South Carolina Supreme Court held that the mother had been
propetly convicted of the charge. S.C. Code Ann. § 20-7-50 (1985), provided in relevant
part: 'Any person having the legal custody of any child ... , who shall, without lawful excuse,
refuse or neglect to provide ... the proper care and attention for such child ... , so that the
life, health or comfort of such child ... is endangered or is likely to be endangered, shall be
guilty of a misdemeanor and shall be punished within the discretion of the circuit court.'
Whitner, 328 S.C. at 5, 492 S.E.2d at 77 9. The issue on appeal was whether that statute
encompassed maternal acts that endanger or were likely to endanger the life, health, or
comfort of a viable fetus. Id. The Court stated that

"[ulnder [South Carolina's] Children's Code, "child" means a "person under the age of
eighteen." S.C. Code Ann. § 20-7-30(1)

(1985). The question for this Court, therefore, is whether a viable fetus is a "person" for
putrposes of the Children's Code.'

"328 S.C. at 6, 492 S.E.2d at 779.
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"The South Carolina Supreme Court held that viable fetus is a child under S.C. Code Ann.
20-7-50 (1985), reasoning:

"'South Carolina law has long recognized that viable fetuses are persons holding certain
legal rights and privileges. In 1960, this Court decided Hall v. Murphy, 236 S.C. 257, 113
S.E.2d 790 (1960). That case concerned the application of South Carolina's wrongful death
statute to an infant who died four hours after her birth as a result of injuries sustained
prenatally during viability. The Appellants argued that a viable fetus was not a person within
the purview of the wrongful death statute, because, inter alia, a fetus is thought to have no
separate being apart from the mother.

""We found such a reason for exclusion from recovery "unsound, illogical and unjust," and
concluded there was "no medical or other basis" for the "assumed identity" of mother and
viable unborn child. Id. at 262, 113 S.E.2d at 793. In light of that conclusion, this Court
unanimously held: "We have no difficulty in concluding that a fetus having reached that
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period of prenatal maturity where it is capable of independent life apart from its mother is a
person." Id. at 263, 113 S.E.2d at 793 (emphasis added).

"Four years later, in Fowler v. Woodward, 244 S.C. 608, 138 S.E.2d 42 (1964), we
interpreted Hall as supporting a finding that a viable fetus injured while still in the womb
need not be born alive for another to maintain an action for the wrongful death of the
fetus.
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""Since a viable child person before separation from the body of its mother and since

prenatal injuries tortiously inflicted on such a child are actionable, it is apparent that the
complaint alleges such an 'act, neglect or default' by the defendant, to the injury of the child

-----

""Once the concept of the unborn, viable child as a person is accepted, we have no
difficulty in holding that a cause of action for tortious injury to such a child arises
immediately upon the infliction of the injury."

"Id. at 613, 138 S.E.2d at 44 (emphasis added). Fowler makes particularly clear that Hall
rested on the concept of the viable fetus as a person vested with legal rights.

""More recently, we held the word "person" as used in a criminal statute includes viable
fetuses. State v. Horne, 282 S.C. 444, 319 S.E.2d 703 (1984), concerned South Carolina's
murder statute, S.C. Code Ann. § 16-3-10 (1976). The defendant in that case stabbed his
wife, who was nine months' pregnant, in the neck, arms, and abdomen. Although doctors
performed an emergency caesarean section to deliver the child, the child died while still in
the womb. The defendant was convicted of voluntary manslaughter and appealed his
conviction on the ground South
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Carolina did not recognize the crime of feticide.

""This Court disagreed. In a

unanimous decision, we held it would be "grossly inconsistent ... to construe a viable fetus
as a 'person’' for the purposes of imposing civil liability while refusing to give it a similar
classification in the criminal context." Id. at 447, 319 S.E.2d at 704 (citing Fowler v.
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Woodward, supra). Accordingly, the Court recognized the crime of feticide with respect to
viable fetuses.

"'Similarly, we do not see any rational basis for finding a viable fetus is not a "person" in the
present context. Indeed, it would be absurd to recognize the viable fetus as a person for
purposes of homicide laws and wrongful death statutes but not for purposes of statutes
proscribing child abuse. Our holding in Hall that a viable fetus is a person rested primarily
on the plain meaning of the word "person" in light of existing medical knowledge
concerning fetal development. We do not believe that the plain and ordinary meaning of the
word "person" has changed in any way that would now deny viable fetuses status as
persons.

""The policies enunciated in the Children's Code also support our plain meaning reading of
"person." S.C. Code Ann. § 20-7-20(C) (1985), which describes South Carolina's policy
concerning children, expressly states: "It shall be the policy of this State to concentrate on
the prevention of children's problems as the most important strategy which can be planned
and implemented on behalf of children and their families." (emphasis
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added). The abuse or neglect of a child at any time during childhood can exact a profound
toll on the child herself as well as on society as a whole. However, the consequences of
abuse or neglect which takes place after birth often pale in comparison to those resulting
from abuse suffered by the viable fetus before birth. This policy of prevention supports a
reading of the word "person" to include viable fetuses. Furthermore, the scope of the
Children's Code is quite broad. It applies "to all children who have need of services." S.C.
Code Ann. § 20-7-20(B) (1985) (emphasis added). When coupled with the comprehensive
remedial purposes of the Code, this language supports the inference that the legislature
intended to include viable fetuses within the scope of the Code's protection.'

"Whitner, 328 S.C. at 6-8, 492 S.E.2d at 779-81.

"Likewise, in the present case, we do not see any reason to hold that a viable fetus is not
included in the term 'child, as that term is used in § 26-15-3.2, Ala. Code 1975. Not only
have the courts of this State interpreted the term 'child' to include a viable fetus in other
contexts, the dictionary definition of the term 'child" explicitly includes an unborn person or
a fetus. In everyday usage, there is nothing extraordinary about using the term 'child' to
include a viable fetus. For example, it is not uncommon for someone to state that a mother
is pregnant with her first 'child.' Unless the legislature specifically states otherwise, the term
'child' is simply a more general term that encompasses the more specific term 'viable fetus.'
If the legislature desires to proscribe conduct against only a 'viable fetus,' it is necessary to
use that specific term. However, if the legislature desires to proscribe conduct against
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a viable fetus and all other persons under a certain age, the term 'child' is sufficient to
convey that meaning. In fact, proscribing conduct against a 'child' and a 'viable fetus' would
be redundant.

"The term 'child' in § 26-15-3.2, Ala. Code

1975, is unambiguous; thus, this Court must interpret the plain language of the statute to
mean exactly what it says and not engage in judicial construction of the language in the
statute. Also, because the statute is unambiguous, the rule of lenity does not apply. We do
not see any rational basis for concluding that the plain and ordinary meaning of the term
'child" does not include a viable fetus."

Ankrom, So. 3d at . Citing Ankrom, the Court of
Criminal Appeals affirmed Kimbrough's conviction in an

unpublished memorandum.

As noted, both Ankrom and Kimbrough separately petitioned this Court for a writ of
certiorari, alleging that the issue decided by the Court of Criminal Appeals in their
respective cases presented a material question of first impression for

this Court.

II. Standard of Review

"We review questions of statutory construction and interpretation de novo, giving no

deference to the trial court's conclusions. Greene v. Thompson, 554 So. 2d 376 (Ala.
1989)." Pitts v. Gangi, 896 So. 2d 433, 434 (Ala. 2004).
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IT1. Discussion
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Ankrom and Kimbrough were convicted of violating the chemical-endangerment statute by
causing their unborn children to ingest a controlled substance. The facts of the petitioners'
cases are not disputed; thus, the only issue before this Court is whether the chemical-
endangerment statute governs the petitioners' conduct. We conclude that it does.

The chemical-endangerment statute, § 26-15-3.2, Ala. Code

1975, provides:

"(a) A responsible person commits the ctime of chemical endangerment of exposing a child
to an environment in which he or she does any of the following:

"(1) Knowingly, recklessly, or

intentionally causes or permits a child to be exposed to,['] to ingest or inhale, or

'"We note that, although the word "expose" is not defined in the chemical-endangerment
statute and none of the parties have raised the meaning of that word as an issue in this case,
that word in a similar statute in another state has been interpreted to mean placing a child in
a situation that involves a risk of physical harm. See State v. Gallegos, 171 P.3d 426, 430
(Utah 2007) :

"We agree with defendants' argument that there must be an actual risk of harm to a child in
order for conduct to constitute 'exposure' under the statute. ...

"... If the mere presence, for example, of a controlled substance in the same room or house
with

17

1110176; 1110219

to have contact with a controlled substance, chemical substance, or drug paraphernalia as
defined in Section 13A-12-260. A violation under this subdivision is a Class C felony.

"(2) Violates subdivision (1) and a child suffers serious physical injury by exposure to,
ingestion of, inhalation of, or contact with a controlled substance, chemical substance, or
drug paraphernalia. A violation under this subdivision is a Class B felony.

"(3) Violates subdivision (1) and the exposure, ingestion, inhalation, or contact results in the
death of the child. A violation under this subdivision is a Class A felony.

"(b) The court shall impose punishment pursuant to this section rather than imposing
punishment authorized under any other provision of law, unless another provision of law
provides for a greater penalty or a longer term of imprisonment.

"(c) It is an affirmative defense to a violation of this section that the controlled substance
was provided by lawful prescription for the child, and that it was administered to the child
in accordance with the prescription instructions provided with the controlled substance."
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children constitutes endangerment, many innocent possessors of legal prescription drugs in
secure places in their homes would be committing felonies under the statute. Children are
not 'exposed to' substances they cannot acquite or be harmed by even though they may be
under the same roof with them."
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The petitioners raise three main arguments on appeal. First, the petitioners argue that the
Court of Criminal Appeals misapplied the chemical-endangerment statute in Ankrom when
it applied that statute to the use of a controlled substance by a pregnant woman that
resulted in the ingestion of that controlled substance by her unborn child. Next, the
petitioners argue that the Court of Criminal Appeals' decision in Ankrom is bad public
policy. Finally, the petitioners argue that the Court of Criminal Appeals' decision in Ankrom
violates both the United States Constitution and the Alabama Constitution.

A

THE COURT OF CRIMINAL APPEALS ERRED IN ANKROM WHEN IT APPLIED
THE CHEMICAL-ENDANGERMENT STATUTE TO THE USE OF A
CONTROLLED SUBSTANCE BY A PREGNANT WOMAN THAT RESULTED IN
THE INGESTION OF THAT CONTROLLED SUBSTANCE BY HER UNBORN
CHILD.

The petitioners present seven arguments in support of their position that the chemical-
endangerment statute does not protect unborn children.

1. The word "child," as used in the chemical-endangerment statute, does not include an
unborn child.
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Ankrom argues that "[t]he legislature did not intend for the term 'child' as used in [the
chemical-endangerment statute] to impliedly include an unborn child," Ankrom's brief, at 6,
and states that this "Court must determine the intent of the legislature and ascribe meaning
to the word 'child' that comports with the legislature's intent." Ankrom's brief, at 8-9. She
argues that "[c]riminal statutes are to be strictly construed in favor of those persons sought
to be subjected to their operation" and that "all doubts concerning statutory interpretation
are to predominate in favor of the accused." Ankrom's brief, at 7. Similarly, Kimbrough

argues that "[blecause this is a criminal case, any perceived ambiguity in the chemical
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endangerment statute must be resolved in favor of reversing the conviction." In support of
her argument, Kimbrough cites Ex parte Bertram, 884 So. 2d 889 (Ala. 2003), and argues
that the Court of Criminal Appeals "incorrectly determined that it need not obsetve the rule
of lenity because the word 'child' plainly applied to a 'viable fetus." ... [HJowever, its analysis
demonstrates that the term 'child' is, at best, ambiguous." Kimbrough's brief, at 24. Thus,
Kimbrough argues, "it is clear that this Court must
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reject the [Court of Criminal Appeals'| decision usurping the legislative function and
rewriting Alabama law." Kimbrough's

brief, at 25.
In Bertram, this Court stated:

"A basic rule of review in criminal cases is that criminal statutes are to be strictly construed
in favor of those persons sought to be subjected to their operation, i.e., defendants.

""Penal statutes are to reach no further in meaning than their words.

"'One who commits an act which does not come within the words of a criminal statute,
according to the general and popular understanding of those words, when they are not used
technically, is not to be punished thereunder, merely because the act may contravene the
policy of the statute.

"No person is to be made subject to penal statutes by implication and all doubts

concerning their interpretation are to predominate in favor of the accused."

884 So. 2d at 891 (quoting Clements v. State, 370 So. 2d 723, 725 (Ala. 1979) (citations
omitted; emphasis added in

Bertram)).
In ascertaining the legislature's intent in enacting a statute, this Court will first attempt to
assign plain meaning to the language used by the legislature. As the Court of Criminal

Appeals explained in Walker v. State, 428 So. 2d 139,
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141 (Ala. Crim. App. 1982), "[a]lthough penal statutes ate to be strictly construed, courts are
not required to abandon common sense. Absent any indication to the contrary, the words
must be given their ordinary and normal meaning." (Citations omitted.) Similarly, this Court
has held that "[tJhe fundamental rule of statutory construction is to ascertain and give effect
to the intent of the legislature in enacting the statute. If possible, the intent of the legislature
should be gathered from the language of the statute itself." Volkswagen of America, Inc. v.
Dillard, 579

So. 2d 1301, 1305 (Ala. 1991).

We look first for that intent in the words of the statute. As this Court stated in Ex parte
Pfizer, Inc., 746

So. 2d 960, 964 (Ala. 1999):

""When the language of a statute is plain and unambiguous, as in this case, courts must
enforce the statute as written by giving the words of the statute their ordinary plain meaning
-- they must interpret that language to mean exactly what it says and thus give effect to the
apparent intent of the Legislature." Ex parte T.B., 698 So. 2d 127, 130 (Ala. 1997). Justice
Houston wrote the following for this Court in DeKalb County I.P Gas Co. v. Suburban
Gas, Inc., 729 So. 2d 270 (Ala. 1998):

"'In determining the meaning of a statute, this Court looks to the plain
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meaning of the words as written by the legislature. As we have said:

""Words used in a statute must be given their natural, plain, ordinary, and commonly
understood meaning, and where plain language is used a court is bound to interpret that
language to mean exactly what it says. If the language of the statute is unambiguous, then
there is no room for judicial construction and the clearly expressed intent of the legislature
must be given

effect."

"Blue Cross & Blue Shield v. Nielsen, 714 So. 2d 293, 296 (Ala. 1998) (quoting IMED
Corp. v. Systems Eng'g Assocs. Corp., 602 So. 2d 344, 346 (Ala. 1992)); see also Tuscaloosa
County Comm'n v. Deputy Sheriffs' Ass'n, 589 So. 2d 687, 689 (Ala. 19 91); Coastal States
Gas Transmission Co. v. Alabama Pub. Serv. Comm'n, 524 So. 2d 357, 360 (Ala. 1988);

Alabama Farm Bureau Mut. Cas. Ins. Co. v. City of Hartselle, 460 So. 2d 1219, 1223 (Ala.

1984); Dumas Brothers Mfg. Co. v. Southern Guar. Ins. Co 431 So. 2d 534, 536 (Ala.
1983); Town of Loxley v. Rosinton Water, Sewer & Fire Protection Auth., Inc., 376 So. 2d
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705, 708 (Ala. 1979). It is true that when looking at a statute we might sometimes think that
the ramifications of the words are inefficient or unusual. However, it is our job to say what
the law is, not to say what it should be. Therefore, only if there is no rational way to
interpret the words as stated will we look beyond those words to determine legislative
intent. To apply a different policy would turn this Court into
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a legislative body, and doing that, of course, would be utterly inconsistent with the doctrine
of separation of powers. See Ex parte T.B. , 698 So. 2d 127, 130 (Ala. 1997) ."

Thus, only when language in a statute is ambiguous will this Court engage in statutory
construction. As we stated in Ex parte Pratt, 815 So. 2d 532, 535 (Ala. 2001), "[p]tinciples
of statutory construction instruct this Court to interpret the plain language of a statute to
mean exactly what it says and to engage in judicial construction only if the language in the
statute is ambiguous."

As the Court of Criminal Appeals explained in Ankrom, the rule of construction referenced
in Bertram applies only where the language of the statute in question is ambiguous; the issue
in these cases is whether the plain, ordinary, and normal meaning of the word "child"
includes an unborn child. Concluding that the word "child" in the chemical-endangerment
statute plainly and unambiguously includes unborn children, the Court of Criminal Appeals
stated in Ankrom that it was declining to "engage in judicial construction." So. 3d at
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Kimbrough argues that "the chemical endangerment statute, by its plain language, does not
apply to unborn children, pregnant women, or the biological processes that occur during
pregnancy, labor, or delivery." Kimbrough's brief, at 10. Kimbrough argues that "[t|here is
no hint in the terms of this statute as they are 'commonly understood' that it has any
application to a pregnant woman's relationship to her fetus." Kimbrough's brief, at 12.
Instead, Kimbrough argues, "[tlhe ordinary meaning of [the word 'child' in the chemical-
endangerment statute] is limited to children who have been born and therefore exist in a
world where they might come in contact with drug paraphernalia or places where drugs are
made or sold." Kimbrough's brief, at 12.

Kimbrough also argues that "[t]he extrinsic materials relied upon by the Court of Criminal
Appeals do not support expanding the law to hold pregnant women criminally liable in
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relation to the viable fetus they carry." Kimbrough's brief, at 19. She argues that the
chemical-endangerment statute is ambiguous because, she says, the Court of Criminal
Appeals "had to resort to extrinsic material to support its purported plain language
interpretation.” Kimbrough's brief, at 19.

25

1110176; 1110219

That "reliance" on that extrinsic material, Kimbrough argues, "clearly acknowledges that the
term 'child' in [the chemical-endangerment statute] is, at best, ambiguous." Kimbrough's
brief, at 19. Additionally, Kimbrough argues that, even if the Court of Criminal Appeals
correctly applied the definitions it cited, those definitions were selected in an "arbitrary"
manner, and their selection demonstrates the "selection of a favorite definition" rather than
a plain reading of the statute. Kimbrough's brief, at 15-16.

Conversely, the State argues that "[t|he plain meaning of the word 'child,' as used in the
[chemical-endangerment] statute, includes an unborn child." The State admits that the
chemical-endangerment statute does not define the word "child," but it argues that "an
unborn child is a person." Citing this Court's decision in Carpet Installation & Supplies of
Glencoe v. Alfa Mutual Insurance Co., 628 So. 2d 560, 562 (Ala. 1993), the State argues that
"[tlhis Court has stated that the dictionary definition of a word provides the meaning
ordinary people give the word." The State then cites definitions of the word "child" from
Black's Law Dictionary 271 (9th ed. 2009) ("[a] baby or fetus"), and Merriam-
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Webstet's Collegiate Dictionary 214 (11th ed. 2008) ("an

unborn or recently born person"). State's brief in Ankrom, at

8.

As the definitions cited by the State indicate, the plain

meaning of the word "child" is broad enough to encompass all

children — born and unborn -- including Ankrom's and

Kimbrough's unborn children in the cases before us. As the

Court of Criminal Appeals said in Ankrom:

"Likewise, in the present case, we do not see any reason to hold that a viable fetus is not
included in the term 'child, as that term is used in § 26-15-3.2, Ala. Code 1975. Not only
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have the courts of this State interpreted the term 'child' to include a viable fetus in other
contexts, the dictionary definition of the term 'child" explicitly includes an unborn person or
a fetus. In everyday usage, thetre is nothing extraordinary about using the term 'child' to
include a viable fetus. For example, it is not uncommon for someone to state that a mother
is pregnant with her first 'child.' Unless the legislature specifically states otherwise, the term
'child' is simply a more general term that encompasses the more specific term 'viable fetus.'
If the legislature desires to proscribe conduct against only a 'viable fetus,' it is necessary to
use that specific term. However, if the legislature desires to proscribe conduct against a
viable fetus and all other persons under a certain age, the term 'child' is sufficient to convey
that meaning. In fact, proscribing conduct against a 'child' and a 'viable fetus' would be
redundant.

"The term 'child' in § 26-15-3.2, Ala. Code 1975, is unambiguous; thus, this Court must
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interpret the plain language of the statute to mean exactly what it says and not engage in
judicial construction of the language in the statute. Also, because the statute is
unambiguous, the rule of lenity does not apply. We do not see any rational basis for
concluding that the plain and ordinary meaning of the term 'child' does not include a viable
fetus."

We find this reasoning persuasive and agree with the Court of Criminal Appeals that the
plain meaning of the word "child" in the chemical-endangerment statute includes unborn
children.

In her reply brief, Ankrom argues that the use of the word "or" in both definitions cited by
the State is disjunctive, meaning that only one of the possible definitions could be
applicable: i.e., if the word "child" can mean "recently born person" then it cannot also
mean "unborn person"; if "child" can mean "unborn person" then it cannot also mean
"recently born person." Ankrom argues that "it is clear that the Alabama legislature's intent
coincides with the portion of Black's and Merriam-Webster's dictionaries that says 'baby' 'or
recently born person."' Ankrom's reply brief, at 6.

The use of the word "or," however, does not always indicate that only one of the joined
words is applicable in a particular situation. This Court has repeatedly recognized
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that the word "or" is not always intended to express strict disjunction. As this Court stated
in Rutland v. Emanuel, 202 Ala. 269, 272, 80 So. 107, 110 (1918), "[i]t is hatdly necessary to
add that, notwithstanding the words 'and' and 'ot' are, when abstractly considered,
unambiguous in their respective meanings, the judicial function of reading one of them as if
the other had been used is not thereby restricted." See also Hilliard v. Binford's Heirs, 10
Ala. 977,996 (1847); In re Opinion of the Justices, 252 Ala. 194, 198, 41 So. 2d

559, 563 (1949).”

2The multiple possibilities for the use and meaning of the word "or" are nothing new; as
this Court explained in Harris v. Parker, 41 Ala. 604, 605 (1868):

"This construction of the language might be adopted, if we were bound to construe the
word in the sense in which it is used by the best writers of the English language, and thus
sacrifice the obvious

meaning 'Ot is defined to be a 'connective,

that marks an alternative;' 'one of two; either; other.' In strict accuracy, such is its
signification But it is not always used in

that sense. It is often, in common parlance, and even in written instruments, used in the
sense of 'both.' ... Our Savior says: 'For when two or three are gathered together in my
name, there am I in the midst of them;' yet the Christian world does not understand that
text to imply an assurance of his presence when one or the other of the specified numbers
are gathered together, leaving it undetermined which. On the contrary, it is understood to
convey a promise of presence both in
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2. Other statutes in the Alabama Code require this Court to interpret the word "child" as

excluding unborn children.
Ankrom argues that "[t|here are many clues throughout Title 26 and other Alabama Code

Sections which show that the legislature did not intend for [the chemical-endangerment
statute] to apply to an unborn child or fetus." Ankrom's brief, at 9. She cites § 26-14-1(2),
Ala. Code 1975, which defines "child" as "[a] person under the age of 18 years," and

§ 26-16-91(2), Ala. Code 1975, which defines "child" as "[a]

person who has not yet reached his or her eighteenth birthday." Ankrom argues that these
definitions, appearing in the chapters immediately preceding and following the chapter
containing the chemical-endangerment statute, reflect the legislature's intent in the
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chemical-endangerment statute, as well. Ankrom cites Draper v. State ex rel. Patillo, 175
Ala.
547, 557, 57 So. 772, 775 (1911), in which this Court stated that "[w]hen words which have

a known meaning and significance are used in a statute, it must be presumed that the

a gathering of two, and in a gathering of three -7as well in the one as in the other."
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Legislature used or adopted them in their well-known meaning and sense; the contrary not
appearing.”

Ankrom also notes that, in other statutes, the Alabama Legislature has chosen to clarify its
intent to include an unborn child within the statute by using the words "fetus," see, e.g., §
26-23-1 et seq., Ala. Code 1975, or "unborn child," see, e.g., § 26-23A-1 et seq., Ala. Code
1975." Ankrom argues that, if the legislature had intended to include unborn children in the
class of persons protected by the chemical-endangerment statute, it would have used either
of those more specific terms to clarify the scope of the statute. Ankrom's brief, at 10.
Additionally, in her reply brief, Ankrom notes that the chemical-endangerment statute was
enacted in 2000, the same year the legislature amended the homicide statute to specifically
define "person" to include an unborn child. Ankrom's reply brief, at 3.

Kimbrough, like Ankrom, points to specific instances where the Alabama Code specifically
refers to unborn children

*Chapter 23 of Title 26 of the Alabama Code is entitled the "Alabama Partial-Birth
Abortion Ban Act of 1997."

4Chapter 23A of Title 26 of the Alabama Code is entitled "The Woman's Right To Know
Act."
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and argues that "when the Alabama legislature legislates regarding the unborn it uses clear
and unequivocal language, rather than the now ambiguous term 'child."" Kimbrough's brief,
at 27. Kimbrough also claims that the legislative intent to limit the meaning of the word
"child" to children who have already been born is demonstrated by the exception in § 26-
15-3.2(c), Ala. Code 1975, for medications prescribed to the child, because, she says,

20 www.comparazionedirittocivile.it



"[p]rescriptions are not written for" unborn children.” Kimbrough's brief, at 12-13.
Kimbrough also alleges that, if the definition of the word "child" includes unborn children,
then many forms used by State agencies, which distinguish between children already born
and children yet to be born, must be revised. Kimbrough's brief, at 17-18.

Similarly, in her reply brief, Kimbrough argues that "[tjhe meaning of the [chemical-
endangerment] statute does not turn on the meaning of 'child."" Kimbrough's reply brief, at

*Section 26-15-3.2(c), Ala. Code 1975, states:

"It is an affirmative defense to a violation of this section that the controlled substance was
provided by lawful prescription for the child, and that it was administered to the child in
accordance with the prescription instructions provided with the controlled substance."
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6. Kimbrough argues that "[tlhe [chemical-endangerment] statute contains more than 50
words, none of which mention a pregnant woman's drug use" and that "the rules of
statutory interpretation require a court to examine the statutory language as a whole."
Kimbrough's reply brief, at 6. In support of this argument, Kimbrough cites Boutwell v.
State, 988 So. 2d 1015, 1020 (Ala. 2007), in which this Court stated that, "[i]n interpreting a
statute, a court does not construe provisions in isolation, but considers them in the context
of the entire statutory scheme; moreover, to ascertain legislative intent, a court should look
to the entire act instead of isolated phrases and clauses."

In response, the State argues that the legislature's general intent to protect unborn life is
evident from a variety of other statutory provisions. For example, the legislature has stated
that "[t]he public policy of the State of Alabama is to protect life, born, and unborn." § 26-
22-1(a), Ala. Code 1975. Similarly, the legislature has declared that "[e]very child is entitled
to live in safety and in health and to survive into adulthood." § 26-16-90, Ala. Code 1975.
The legislature has created an exception to the
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education requirements for a driver's license when the person "is a parent with the care and
custody of a minor or unborn child." § 16-28-40, Ala. Code 1975 (emphasis added). Unborn
children are recognized as persons with regard to real property, see, e.g., § 19-3-170, Ala.
Code 1975 (referring to "any other person, born or unborn"), and are specifically included
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within the definition of "person" in the homicide statute, see § 13A-6-1(2)(3), Ala. Code
1975 (defining "person" as "a human being, including an unborn child in utero at any stage
of development, regardless of viability"). The State notes that, informed by these statutes,
this Court has applied Alabama's wrongful-death statute to protect unborn children at all
stages of gestation. See Mack v. Carmack, 79 So. 3d 597 (Ala. 2011); Hamilton v. Scott, 97
So. 3d 728 (Ala. 2012). Ultimately, the State argues, "it would be inconsistent to treat an
unborn child as a person for purposes of assigning civil and criminal liability, but not do so
under [the chemical-endangerment statute]." State's brief in Ankrom, at 16.

A review of the statutes cited by the petitioners and of the context of the chemical-
endangerment statute provides no
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conclusive evidence as to how this Court should interpret the word "child" as that term is
used in the chemical-endangerment statute. The statutory definitions of the word "child"
cited by the petitioners are not conclusive because both set a maximum age for childhood
without setting a minimum age. Similarly, when Kimbrough argues in her reply brief that
"the examples put forth by the State show that the legislature uses the explicit term 'unborn
child' to refer to the unborn, rather than rely on the now ambiguous term 'child,"
Kimbrough's reply brief, at 10, she fails to note that the legislature's decision to use the
more restrictive words "fetus" and "unborn child" was appropriate in those other statutes
because those statutes applied only to protect unborn children.’ In sum, nothing in the
statutes cited by the petitioners contradicts the plain meaning of the word "child" in the
chemical-endangerment statute to include an unborn child or requires this Court to
interpret the word "child" as excluding unborn children.

“Using the word "fetus" or "unborn child" in place of the word "child" would not have
been appropriate in the chemical-endangerment statute because that statute also protects
children after they have been born.
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3. The legislative history of attempts to amend the chemical- endangerment statute
demonstrates that the word "child" as used in that statute does not include unborn children.
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Kimbrough argues that "[t|lhe Legislative history of [the chemical-endangerment statute]
and subsequent legislative inaction clarify that the Legislature never intended this law to
apply to a [sic] pregnant women who continue to term and used a controlled substance."
Kimbrough's brief, at 28. She claims that "[tlhe sponsot" of the chemical-endangerment

statute’ "is on record saying he did not intend the law to be used against new mothers,"®
Kimbrough's brief, at 28-29, and

’Kimbrough's assertion suggests that there was only 1 sponsor of the chemical-
endangerment statute; however, there were actually 21 sponsors of Senate Bill 133, which
was eventually enacted as Act No. 2006-204, Ala. Acts 2006. Act No. 2006-204 added § 26-
15-3.2 to the Alabama Code.

*To support her assertion that "[t]he sponsor of the chemical-endangerment statute "is on
record saying he did not intend the law to be used against new mothers," Kimbrough cites
Phillip Rawls, National Ire Over Ala. Prosecuting Pregnant Moms, USA TODAY (August
1, 2008), which on the day this opinion was released could be found at
http://www.usatoday.com/news/nation/20 08-0 8-01-427 41967 0 9_x. htm. In that
article, former Alabama State Senator Lowell Barron, who was one of the 21 sponsors of
the chemical-endangerment statute, stated: "I hate to see a young mother put in prison away
from her child. But if she could be put in a treatment program with her children, that would
be the best course. Maybe we need to revisit the legislation." Former Senator Barron's views
are irrelevant; this Court will not

36

1110176; 1110219

that "there have been several legislative attempts to amend the chemical endangerment
statute to include fetuses exposed prenatally to controlled substances." Kimbrough's brief,
at 29. She cites House Bill 723 (2008 Regular Session of the Alabama Legislature), which,
she claims, would have amended the chemical-endangerment statute to apply specifically to
unborn children, while adding an exception for medication prescribed for the treatment of
the pregnant mother or the

rely solely on the views of a single legislator in ascertaining the intent of a bill, even when
that legislator was a sponsor of the bill. See, e.g., Utility Ctr., Inc. v. City of Ft. Wayne, 868
N.E.2d 453, 459 (Ind. 2007) ("'In interpreting statutes, we do not impute the opinions of
one legislator, even a bill's sponsor, to the entire legislature unless those views find statutory
expression." (quoting A Woman's Choice-East Side Women's Clinic v. Newman, 671
N.E.2d 104, 110 (Ind. 1990), citing in turn O'Laughlin v. Barton, 582 N.E.2d 817, 821 (Ind.
1991))); Doe v. Bridgeport Police Dep't, 198 F.R.D. 325, 348 n. 16 (D. Conn. 2001) (""Post-
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enactment views of those involved with the legislation should not be considered when
interpreting the statute." (quoting 2A Singer, Sutherland Statutory Construction (5th ed.
1999 Supp.) § 48:20, at 184)); Davis v. City of Leawood, 257 Kan. 512, 528, 893 P.2d 233,
244 (1995) (concluding that "post-enactment statements of individual legislators" are not
"reliable indicators of the legislative intent"); In re F.D. Processing, Inc., 119 Wash. 2d 452,
461, 832 P.2d 1303, 1308 (1992) ("[T]he comments of a single legislator are generally
considered inadequate to establish legislative intent." (citing Yakima v. International Ass'n
of Fire Fighters, Local 469, 117 Wash. 2d 655, 818 P.2d 1076 (1991), and Convention Ctr.
Coalition v. Seattle, 107 Wash. 2d 370, 730 P.2d 636 (1980))).
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unborn child. Kimbrough's brief, at 30. Kimbrough argues that "[t|he debate about the bill
makes clear that its death was deliberate, not the result of an understanding that the existing
law already reached pregnant women who used an illegal drug and continued to term."
Kimbrough's brief, at 30. She alleges that similar bills were introduced in 2010 (House Bill
601 (2010 Regular Session)) and in 2011 (House Bill 8 and Senate Bill 34 (2011 Regular
Session)) and that none of those bills became law.’ Thus, Kimbrough concludes, this history
"leaves no doubt that these efforts have failed because of public health and public policy
concerns relating to us[ing] the criminal law to address what the legislature itself recognizes
to be health problems relating to pregnancy and drug use." Kimbrough's brief, at 34.

The State argues in response that the language of the chemical-endangerment statute "is
clear: an unborn child is a 'child' as that word is used in the [chemical-endangerment
statute]." State's brief in Kimbrough, at 52-53. The State

’Additionally, we take judicial notice of the fact that again during the 2012 Regular Session
of the Alabama Legislature another bill amending the chemical-endangerment statute

(Senate Bill 31) was introduced. That bill likewise did not pass.
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argues that, because the chemical-endangerment statute is unambiguous, "it would be
inappropriate for this Court to examine extrinsic materials such as the Legislature's failure
to amend the statute." State's brief in Kimbrough, at 52-53. The State also argues that,
"contrary to Kimbrough's assumptions," the amendments Kimbrough refers to "were
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originally intended to make it explicit that an unborn child is -- and always has been --
included within the [chemical-endangerment| statute's protections." State's brief in
Kimbrough, at 54. Thus, the State argues, "[t|he fact that the Legislature ultimately failed to
take any action on these proposed amendments may easily be read as proof that it believed
the statute clearly included an unborn child within its protection and that it did not need
clarification." State's brief in Kimbrough, at 54-55.

Interpreting a statute based on later attempts to amend that statute is problematic. As the
United States Supreme Court stated in Pension Benefit Guaranty Corp. v. LTV Corp.,

496 U.S. 633, 650 (1990):

"[SJubsequent legislative history is a 'hazardous basis for inferring the intent of an earlier’
Congress. It is a particularly dangerous ground on which to rest an interpretation of a prior
statute
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when it concerns, as it does here, a proposal that does not become law. Congressional
inaction lacks 'persuasive significance' because 'several equally tenable inferences' may be
drawn from such inaction, 'including the inference that the existing legislation already
incorporated the offered change."

(Citations omitted.)

In this case, it is possible to conclude, as Kimbrough

argues, that the legislature understood the original chemical-

endangerment statute to protect only children who were already

born. It is also possible to conclude, as the State argues,

that the legislature understood the original chemical-

endangerment statute to protect all children -- born and

unborn -- and that proposals to amend the statute were

unnecessary attempts to clarify the legislature's original

intent. This Court cannot determine the intentions of the

legislature apart from the language in the chemical-

endangerment statute that is now before us; as discussed

supra, the plain meaning of that statutory language is to

include within its protection unborn children. See LTV Corp.,

supra; Becton v. Rhone-Poulenc, Inc., 706 So. 2d 1134, 1139

(Ala. 1997) (""[S]ubsequent legislative history" is not

helpful as a guide to understanding a law." (quoting Covalt

40
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v. Carey Canada Inc., 860 F.2d 1434, 1438 (7th Cir. 1988), citing in turn Pierce v.
Underwood, 487 U.S. 552, 565

(1988))).

4. The language in the child-endangerment statute makes that statute inapplicable to unborn
children.

Kimbrough argues that the chemical-endangerment statute cannot plainly be read to protect
unborn children because, she says, the word "environment" in the chemical-endangerment
statute cannot refer to an unborn child's existence within its mother's womb. She states that
"[n]o dictionary defines 'environment' to be synonymous with 'pregnant woman,' 'uterus,' or
'womb."" However, it is not necessaty to find the words "uterus" or "womb" in the
definition of the word "environment"; the word "environment" refers simply to a person's
surroundings, to the situation in which a person lives his or her life. Black's [.aw Dictionary
479 (5th ed. 1979) defines "environment" as "[t]he totality of physical, economic, cultural,
aesthetic, and social circumstances and factors which surround and affect ... the quality of
peoples' lives." Cleatly, for an unborn child, the mothet's womb is an essential part of its
physical circumstances; in the cases
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before us, it was while Ankrom's and Kimbrough's unborn
children were within their mothers' wombs that they ingested
controlled substances.

Kimbrough also argues that "[t]he very title of the

statute describes the criminalized action as exposing a child

to an environment where controlled substances are 'produced’
or 'distributed' -- neither of which would be within a
reasonably intelligent woman's understanding of her bodily
functions." Kimbrough's brief, at 18. These words appeat
solely in the title of the statute, not in the text of the

statute, and, as this Court has previously held, the title of

a statute does not override the plain meaning of the words
contained in that statute:

""The title or preamble may be used to remove ambiguity or uncertainty in a statute; it

cannot, however, be used to contradict the plain, unambiguous terms of the statute itself.
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See Newton v. City of Tuscaloosa, 251 Ala. 209, 218, 36 So. 2d 487, 494 (1948) ("both the
preamble and the title of an act may be looked to in order to remove ambiguities and
uncertainty in the enacting clause"); United States v. McCrory, 119 F. 861 (5th Cir. 1903) (if
the act is free from doubt or ambiguity, the title of an act may not be resorted to in
construing the act); and Bartlett v. Morris, 9 Port. 266 (Ala. 1839) (the title of an act may
explain what is doubtful, but it cannot control what is contained in the body of the act)."

42

1110176; 1110219

City of Bessemer v. McClain, 957 So. 2d 1061, 1084 (Ala. 2006) (Harwood, J., concurring in
part and dissenting in part and quoting from main opinion on original deliverance
(withdrawn on rehearing)) (emphasis added). In this case, because, given a plain-meaning
reading, the word "child" in the chemical-endangerment statute includes unborn children,
the use of the word "distribute" in the title of that statute cannot be interpreted to
contradict the plain meaning of the text of the statute.

5. This Court should follow the majority of states in refusing to apply the chemical-
endangerment statute to protect unborn children.

Kimbrough argues that, "[d]espite the overwhelming jurisprudence from other states
refusing to extend criminal laws to pregnant women in relation to the unborn children they
carry, ... [tjhe [Court of Criminal Appeals] chose to follow one outlier state, South
Carolina," whose "unique law is inapplicable in Alabama." Kimbrough's brief, at 53.
Whitner v. State 328 S.C. 1, 492 S.E.2d 777 (1997), is not persuasive, Kimbrough argues,
because "South Carolina coutts, ... unlike
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Alabama's courts, have the authority to create new common law crime[s]." Kimbrough's
brief, at 54.

The State argues that, like the Court of Criminal Appeals, this Court "should rely on the
persuasive reasoning of Whitner and find that [Ankrom and] Kimbrough's prenatal drug
use violated [the chemical-endangerment statute]." State's brief in Kimbrough, at 30.
Whitner, the State argues, is persuasive because South Carolina law, like Alabama law,
permits a wrongful-death action for the death of an unborn child, and because, in both
states, the word "person" is defined, at least for some criminal offenses, to include unborn
children.
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Additionally, the State argues that the cases relied on by the petitioners in advancing this
argument are not persuasive because, the State says, "[m]any of the states that have
disallowed the prosecution of pregnant women for conduct committed during their
pregnancies have done so on grounds of statutory construction based on their own state
law." State's brief in Kimbrough, at 39. For example, at least one state has separate statutory
provisions covering cases of chemical endangerment involving unborn children. See
Kilmon v. State,

44

1110176; 1110219

394 Md. 168, 905 A.2d 306 (2006). Courts in other states, whose corresponding statutes
prohibit "delivery" of the controlled substance to a child, have held that those statutes do
not protect unborn children because use of the controlled substance by the mother and the
transfer of that substance to her child through her body is not "delivery." See Johnson v.
State, 602 So. 2d 1288 (Fla. 1992); State v. Luster, 204 Ga. App. 156, 419 S.E.2d 32 (1992);
and People v. Hardy, 188 Mich.

App. 305, 469 N.W.2d 50 (1991). Several courts have cited the fact that their state's
homicide statute did not apply to the killing of an unborn child as relevant to holding that
the chemical-endangerment statutes in those states did not protect unborn children. See
Reinesto v. Superior Court, 182 Ariz. 190, 894 P.2d 733 (1995); Commonwealth v. Welch,
864 S.W.2d

280 (Ky. 1993). And, the California Supreme Court held that, according to California's
murder statute, a fetus was distinct from a human being; consequently, an unborn child was
not a child for purposes of California's chemical-endangerment statute. See Reves v.
Superior Court, 75 Cal. App. 3d 214,

141 Cal. Rptr. 912 (1977).

Furthermore, the State argues:
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"Alabama law, unlike the statutory schemes in some of these states, does not provide for
separate treatment for crimes committed against unborn children. Instead, it expressly
includes an unborn child within the definition of 'person' in its criminal homicide and
assault statutes. Thus, in Alabama, violent crimes committed against unborn children are
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prosecuted under the same provisions as violent crimes committed against adults and
children who have been born."

State's brief in Kimbrough, at 42 (citations omitted). The

State notes that, unlike some other states that have addressed

this issue, Alabama's child-abuse statutes define a "child" as

a person under the age of 18 years rather than a person

between birth and 18 years. See Ala. Code 1975, §§

26-14-1(3); 26-16-2(1); and 26-16-91(2). Compare State v.

Geiser, 763 N.W.2d 469 (N.D. 2009) (reversing the conviction

of a pregnant mother under a statute similar to the chemical-

endangerment statute, relying in part on a North Dakota

statute expressly providing that age is to be calculated from

birth).

In sum, although, as the petitioners correctly state, a majority of jurisdictions have held that
unborn children are not afforded protection from the use of a controlled substance by their
mothers, they nonetheless fail to convince this Court that the decisions of those courts are
persuasive and should
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be followed by this Court. See Planned Parenthood v. Casey, 505 U.S. 833, 846 (1992)
("[T)he State has legitimate interests from the outset of the pregnancy in protecting ... the
life of the fetus that may become a child." (quoted with approval in Hamilton v. Scott, 97
So. 3d 728, 740 (Ala. 2012) (Parker, J., concurring specially, joined by Stuart, Bolin, and

Wise, JJ.)))-

6. The Court of Criminal Appeals erred in holding that the plain meaning of the word
"child" included viable unborn children when the definitions cited by that court did not

mention viability.

Kimbrough notes that neither of the dictionary definitions of the word "child" cited by the
Court of Criminal Appeals in Ankrom mention "viability," and she argues that those
definitions are at odds with the Court of Criminal Appeals' holding in Ankrom, i.c., that the
word "child" in the chemical-endangerment statute includes a "viable fetus." Similarly,
Ankrom argues in her reply brief that the holding of the Court of Criminal Appeals -- that
the word "child" includes a "viable fetus" even though the chemical-endangerment statute
does not mention viability --

47
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demonstrates the ambiguity of the word "child" in the statute and requires this Court to
look beyond the "plain meaning" of that word. Ankrom's reply brief, at 7.

The definitions of the word "child" cited by the Court of Criminal Appeals in Ankrom do
not distinguish between previable and viable unborn children because the viability
distinction is not found in the plain meaning and ordinary usage of the word "child," nor is
it found in the plain meaning of the word "child" as that word is used in the chemical-
endangerment statute. Instead, the Court of Criminal Appeals' insertion of the viability
standard into the definition of the word "child" was based on this Court's previous
decisions holding that parents could not bring a wrongful-death action for the death of an
unborn child before viability. Those cases, particularly Gentry v. Gilmore, 613

So. 2d 1241 (Ala. 1993), adopted the viability distinction, at

least in part, because of a misplaced deference to Roe v. Wade, 410 U.S. 113 (1973). After
Ankrom was decided, however, this Court overruled Gentry in Mack v. Carmack, 79 So. 3d
597 (Ala. 2011), specifically permiting recovery of damages for
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the wrongful death of any unborn child, regardless of viability.

The Court of Criminal Appeals also looked to the South Carolina Supreme Court's decision
in Whitner. Whitner, like Gentry, relied on Roe and on Planned Parenthood v. Casey, 505
U.S. 833 (1992), for its desctription of the State's interest in the life of an unborn child
before and after viability. However, outside the right to abortion created in Roe and upheld
in Planned Parenthood, the viability distinction has no place in the laws of this State. See
Hamilton v. Scott, 97 So. 3d 728, 737 (Ala. 2012) (Parker, J., concurring specially, with
Stuart, Bolin, and Wise, JJ., joining).

Thus, although Whitner is persuasive on the issue whether an unborn child is a person and
thus a "child," we find Whitner's adoption of the viability distinction to be inconsistent with
the plain meaning of the word "child" and with the laws of this State. Furthermore, to the
extent that the Court of Criminal Appeals limited the applicability of the chemical-
endangerment statute to viable unborn children in Ankrom, this Court expressly rejects that
distinction as inconsistent with the plain meaning of the word "child" and

49
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with the laws of this State. Because we reject the Coutt of Criminal Appeals' application of a
viability distinction, the petitioners' arguments on the issue are moot.

7. The Court of Criminal Appeals' decision in Ankrom is "absurd."

Kimbrough argues that "[a]pplying [the chemical-

endangerment statute] to pregnant women who continue to term

despite having used a controlled substance would produce

absurd and illogical results harmful to justice and public

health unintended by the Alabama Legislature" and that

"[s]tatutes should be construed to avoid absurd and irrational

results." Kimbrough's brief, at 35. In support of this

argument, Kimbrough quotes Lane v. State, 66 So. 3d 824, 828

(Ala. 2010) (quoting City of Bessemer v. McClain, 957 So. 2d

at 1075 (citations omitted)), in which we stated:

""To discern the legislative intent, the Court must first look to the language of the statute. If,
giving the statutory language its plain and ordinary meaning, we conclude that the language
is unambiguous, there is no room for judicial construction. If a literal construction would
produce an absurd and unjust result that is cleatly inconsistent with the purpose and policy
of the statute, such a construction is to be avoided."
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However, as discussed supra, this Court has determined that the "plain and ordinary
meaning" of the word "child" in the chemical-endangerment statute is unambiguous; that,
given its plain meaning, the word "child" includes unborn children; and that, consequently,
the chemical-endangerment statute is applicable to Ankrom and Kimbrough. As we stated
in Ex parte Pratt, 815 So. 2d at 535, "[p]rinciples of statutory construction instruct this
Court to interpret the plain language of a statute to mean exactly what it says and to engage
in judicial construction only if the language in the statute is ambiguous." Thus, there is "no
room for judicial construction" of the chemical-endangerment statute in this case, and we
need not address the merits of Kimbrough's reasons she believes that applying the
chemical-endangerment statute to protect unborn children is absurd.

B.

THE COURT OF CRIMINALS APPEALS' DECISION IN ANKROM IS BAD PUBLIC
POLICY.

Although the briefs of the petitioners and of several amici curiae recite numerous potential
public-policy implications of this Court's decision in these cases, policy
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cannot be the determining factor in our decision; public-policy arguments should be
directed to the legislature, not to this Court. As we stated in Boles v. Parris, 952 So. 2d 364,

367 (Ala. 2000): "[I]t is well established that the legislature, and not this Court, has the
exclusive domain to formulate public policy in Alabama."

This is not because policy is unimportant but because policy arguments are ill-suited to
judicial resolution. See M & Assocs., Inc. v. City of Irondale, 723 So. 2d 592, 599 (Ala.
1998) (""There are reasonable policy arguments on both sides of this issue; however, the
Legislature is the body that must choose between such conflicting policy considerations."
(quoting City of Tuscaloosa v. Tuscaloosa Vending Co., 545 So.

2d 13, 14 (Ala. 1989))). For this reason, although we

recognize that the public policy of this State is relevant to the application of this statute, we
decline to address the petitioners' public-policy arguments; we leave those matters for
resolution by the legislature. As we stated in Marsh v. Green, 782 So. 2d 223, 231 (Ala.
2000), "[t]hese concerns deal with the wisdom of legislative policy rather than constitutional
issues. Matters of public policy are for the
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Legislature and, whether wise or unwise, legislative policies are of no concern to the
courts." See also Cavalier Mfg. , Inc. v. Jackson, 823 So. 2d 1237, 1248 (2001), overruled on
other grounds, Ex parte Thicklin, 824 So. 2d 723 (Ala. 2002) ("The Legislature is endowed
with the exclusive domain to formulate public policy in Alabama, a domain upon which the
judiciary shall not trod."). We therefore refrain from considering the policy issues raised by
the petitioners or amici curiae, limiting ourselves to interpreting the text of

the chemical-endangerment statute.
We would be remiss if we failed to recognize that the legislature may disagree with the
result of this Court's interpretation and application of the chemical-endangerment statute

and is free to amend the statute to effect a different

scope for the application of the statute. As this Court said
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in Ex parte Jackson, 614 So. 2d 405, 408 (Ala. 1993):

"If the Legislature disagrees with our interpretation of [the statute], then it will enact
appropriate legislation to modify the statute and yield a different result in subsequent cases.
With that action, this Court would not be asked to do so. This Court will not make such a
modification for

it."
C.
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THE DECISION OF THE COURT OF CRIMINAL APPEALS IN ANKROM
VIOLATES BOTH THE UNITED STATES CONSTITUTION AND THE ALABAMA
CONSTITUTION.

Ankrom and Kimbrough present four arguments pertaining to the constitutionality of the
chemical-endangerment statute. The State contends that this Court should not address
those constitutional arguments because, it says, "they are outside the scope of the writ
granted by this Court." The State's brief, at 10. We agree. Neither Ankrom nor Kimbrough
raised any constitutional arguments in their respective grounds of first impression, which
were the only grounds on which we granted certiorari review; as noted above, we granted
certiorati review to consider only the issue whether the word "child" in the chemical-
endangerment statute includes an unborn child; we denied certiorari review as to all other
grounds, including those grounds advancing constitutional arguments. Because these
constitutional arguments are not properly before us, we will not address them.

IV. Conclusion

We conclude that Court of Criminal Appeals correctly held that the plain meaning of the
word "child" in the chemical-
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endangerment statute includes an unborn child or fetus. However, we expressly reject the
Court of Criminal Appeals' reasoning insofar as it limits the application of the chemical-
endangerment statute to a viable unborn child. With that exception, we agree with the
decisions of the Court of Criminal Appeals in both Ankrom and Kimbrough, and we
therefore affirm those decisions.

1110176 -- AFFIRMED.
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1110219 -- AFFIRMED.

Woodall, Stuart, Bolin, and Main, JJ., concur. Parker, J., concurs specially.

Shaw, J., concurs in part and concurs in the result. Malone, C.J., and Murdock, J., dissent.
Wise, J., recuses herself.*

*Justice Wise was presiding judge of the Court of Criminal Appeals when that court initially
considered these cases.
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PARKER, Justice (concurring specially).

In Roe v. Wade, 410 U.S. 113 (1973), the United States Supreme Court created a
fundamental right for pregnant women, allowing them to terminate their pregnancies
through medical abortions under certain circumstances, in spite of the fact that those
abortions resulted in the death of their unborn children. Subsequently, Roe has sometimes
been misread as holding that those unborn children are not persons and do not have the
same fundamental rights as does every other person, which rights must be protected by the
law. As I explained in Hamilton v. Scott, 97 So. 3d 728, 737 (Ala. 2012) (Parker, J.,
concurring specially, joined by Stuart, Bolin, and Wise, JJ.), nothing could be further from
the truth.

I concur in the decision of the Court today, which I authored. I write specially to emphasize
that this decision, holding that the plain language of the chemical-endangerment statute
requires the application of that statute to protect unborn children, is consistent with many
statutes and decisions throughout our nation that recognize unborn children as persons
with legally enforceable rights in many areas of the law. This special concurrence briefly
summarizes some of
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the protections and rights of unborn children in five areas of the law -- property law,
criminal law, tort law, guardianship law, and health-care law -- demonstrating the breadth of
legal protection afforded the rights of unborn children."

L. Property Law For centuries, the law of property has recognized that unborn children are
persons with rights. For example, if a father (or, in some states, a close relative) died before
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his child was born, that child would inherit from the father as if he or she had already been
born at the time the father died."

10The citations to state codes and cases in the footnotes in this special writing are drawn
largely from the following article: Paul Benjamin Linton, The Legal Status of the Unborn
Child under State Law, 6 U. St. Thomas ]. L. & Pub. Pol'y 141 (Fall 2011). I have not
independently checked or verified these sources.

"See § 43-8-47, Ala. Code 1975; see also Alaska Stat. § 13.12.108 (2008); Ariz. Rev. Stat.
Ann. § 14-2108 (2005); Ark.

Code Ann. § 28-9-210 (2004); Cal. Prob. Code § 6407 (2009); Colo. Rev. Stat. Ann. § 15-11-
104(1)(b) (2011); Del. Code Ann.

tit. 12, § 505 (2007); Fla. Stat. Ann. § 732.106 (2010); Ga.

Code Ann. § 53-2-1(b)(1) (2010); Haw. Rev. Stat. Ann. 560:2-108 (2010); Idaho Code Ann.
§ 15-2-108 (2009); 755 111

Comp. Stat. Ann. § 5/2-3 (2007); Ind. Code Ann. § 29-1-2-6

(2010); Iowa Code Ann. § 633.220 (1992); Kan. Stat. Ann. § 59-501(a) (2008); Ky. Rev. Stat.
Ann. §§ 391.070, 394.460 (2010); La. Civ. Code Ann. art. 940 (2000); Me. Rev. Stat.

Ann. tit. 18, § 2-108 (1998); Md. Code Ann., Est. & Trusts, §

3-107 (2001); Mass. Gen. Laws Ann. 190B § 2-302 (2012); Mich. Comp. Laws Ann. §
700.2108 (2002); Minn. Stat. Ann. §

524.2-108 (2002); Harper v. Archer, 4 Smedes & M 99, 12 Miss.
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Similarly, if a will failed to provide for the possibility of a child born after the execution of
the will and a child was born, the omitted child could, in many cases, receive a share in the
estate equal in value to what he or she would have received if the testator had died intestate
or a share equal in value to that provided to children named in the will.”” Some

9 (1845) (noting that "from the time of conception the infant is in esse, for the purpose of
taking any estate which is for his benefit, ... provided ... that the infant be born alive, and
after such a period of foetal existence that its continuation in life might be reasonably
expected"); Mo. Ann. Stat. § 474.050 (2000); Mont. Code Ann. § 72-2-118 (2011);

Neb. Rev. Stat. Ann. § 30-2308 (2010); Nev. Rev. Stat. Ann. § 111.085 (2010); N.H. Rev.
Stat. Ann. §§ 21.20 (2008) (defining

"issue™), 561:1 (2006); N.J. Stat. Ann. § 3B:5-8 (2007); N.M.
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Stat. Ann. § 45-2-104(A)(2) (2011); N.Y. Est. Powers & Trusts Law § 4-1.1(c) McKinney
1998); N.C. Gen. Stat. § 29-9 (2009); N.D. Cent. Code § 30.1-04-04 (2010); Ohio Rev. Code
Ann. § 2105.14 (2007); Okla. Rev. Stat. Ann. tit. 84, § 228 (1990);

Or. Rev. Stat. § 112.075 (2007); 20 Pa. Cons. Stat. Ann. § 2104(4) (2005); S.C. Code Ann. §
62-2-108 (2009); S.D. Codified Laws § 29A-2-108 (2004); Tenn. Code Ann. § 31-2-108
(2007); Utah Code Ann. § 75-2-104(1)(b) (2010); Vt. Stat. Ann. tit. 14, § 303 (2010); Va.
Code Ann. § 64.1-8.1 (2007); Wash.

Rev. Code Ann. § 11.02.005(8) (2012); W. Va. Code Ann. § 42-1-8 (2004); Wis. Stat. Ann. §
854.21(5) (2011); Wyo. Stat. Ann. § 2-4-103 (2009).

“See § 43-8-91, Ala. Code 1975; see also Alaska Stat. § 13.12.302 (2008); Ariz. Rev. Stat.
Ann. § 14-2302 (2005); Ark.

Code Ann. § 28-39-407 (2004); Cal. Prob. Code § 21620 (2011); Colo. Rev. Stat. Ann. § 15-
11-302 (2011); Conn. Gen. Stat. Ann. § 45a-256b (2010); Del. Code Ann. tit. 12, §§ 301, 310
(2007); Fla. Stat. Ann. § 732.302 (2010); Ga. Code Ann. § 53-4-48 (Supp. 2010); Haw. Rev.
Stat. Ann. § 560:2-302 (2010); Idaho Code Ann. § 15-2-302 (2009); 755 Ill. Comp. Stat.
Ann.
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states apply a similar rule to ownership of future interests in land, as well."”

§ 5/4-10 (2007); Ind. Code Ann. § 29-1-3-8 (2010); Iowa Code Ann. § 633.267 (1992); Ky.
Rev. Stat. Ann. § 394.382 (2010); La. Civ. Code Ann. art. 1474 (2000); Me. Rev. Stat. Ann.
tit. 18, § 2-302 (1998); Md. Code Ann., Est. & Trusts, § 3-301 et seq. (2001); Mass. Gen.
Laws Ann. ch. 191, § 20 (2011); Mich. Comp. Laws Ann. § 700.2302 (2002); Minn. Stat.
Ann. § 524.2-302 (2012); Miss. Code Ann. §§ 91-5-3, 91-5-5 (1999); Mo. Ann. Stat. §
474.240 (2009); Mont. Code Ann. § 72-2-332

(2011) ; Neb. Rev. Stat. Ann. § 30-2321 (2010); Nev. Rev. Stat. Ann. §§ 133.160, 133.180
(2009); N.H. Rev. Stat. Ann. § 551:10

(2006) ; N.J. Stat. Ann. § 3B:5-16 (2007); N.M. Stat. § 45-2-302 (2008); N.Y. Est. Powers &
Trusts Law § 5-32

(McKinney Supp. 2012); N.C. Gen. Stat. § 31-5.5 (2009) (see also § 41-5 (providing that an
unborn child "shall be deemed a person capable of taking by deed or other writing any
estate whatever in the same manner as if he were born")); N.D. Cent. Code § 30.1-06-02
(2010); Ohio Rev. Code Ann. § 2107.34

(2007) ; Okla. Stat. Ann. tit. 84, § 131 (1990); Or. Rev. Stat. § 112.405 (2007); 20 Pa. Cons.
Stat. Ann. § 2514(4) (2005); R.I. Gen. Laws § 33-6-23 et seq. (2011); S.C. Code Ann. § 62-2-
302 (2009); S.D. Codified Laws § 29A-2-302 (2004); Tenn. Code Ann. § 32-3-103 (2007);
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Tex. Prob. Code Ann. § 67 (Vernon Supp. 2011); Utah Code Ann. § 75-2-302 (Supp. 2010);
Vt. Stat. Ann. tit. 14, §§ 303, 332 et seq. (2010); Va. Code Ann. §§ 64.1-70, 64.1-71 (2007);
Wash. Rev. Code Ann. § 11.12.091 (1998); W. Va. Code Ann. {§ 41-4-1, 41-4-2 (2004); Wis.
Stat. Ann. § 854.21(5) (2011).

PSee § 35-4-8, Ala. Code 1975; see also Cal. Civ. Code §§ 698, 739 (2007); Colo. Rev. Stat.
Ann. § 38-30-119 (2007); Ky.

Rev. Stat. Ann. § 381.140 (1999); Minn. Stat. Ann. § 500.14

(2012) ; Nev. Rev. Stat. Ann. § 111.080 (2010); N.M. Stat. Ann.

§ 47-1-21 (1995); N.D. Cent. Code § 47-02-19 (1999) (see also § 47-02-29); Ohio Rev. Code
Ann. § 2307.14 (2010) (providing that court may appoint a trustee to represent the future
interests of an unborn child); Okla. Stat. Ann. tit. 12, § 1147.1 (2000) (providing that court
may appoint a trustee to represent the future interests of an unborn child); S.D.
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II. Criminal law

There are at least three aspects of criminal law where the states have increasingly protected
fetal life: first, criminalizing fetal homicide; second, making the pregnancy of a homicide
victim an aggravating factor that can lead to the imposition of the death penalty; and, third,
prohibiting the execution of pregnant criminals.

A. Fetal-Homicide Statutes

In a strong majority of states, killing an unborn child is criminal homicide unless it occurs as
the result of a medical abortion. The majority of states prohibit any killing of an unborn
child, other than a medical abortion at the mother's request, regardless of gestational age."*
Codified Laws § 43-3-14 (2004) (see also § 43-3-16); Tex. Prop. Code Ann. § 112.036
(Vernon 2007).

"See Ala. Code 1975, § 13A-6-1(a)(3); Alaska Stat. § 11.81.900(b)(62) (defining "unborn
child"); § 11.41.150 et seq. (2008); Ariz. Rev. Stat. Ann. §§ 13-1102(A), (B) (negligent
homicide), 13-1103(A)(5), (B) (manslaughter),

13-1104(A), (B) (second-degree murder), 13-1105(A)(1), (C) (first-degree murder) (2010);
Ga. Code Ann. {§ 16-5-80 (feticide), 40-6-393.1 (feticide by vehicle), 52-7-12.3 (feticide by
vessel) (2007 & Supp. 2010); Idaho Code Ann. §§ 18-4016 (defining "human embryo" and
"fetus"), 18-4001 (defining "murder"), 18-4006 (defining "manslaughter") (2004);

720 Ill. Comp. Stat. Ann. §§ 5/9-1.2 (intentional homicide of an unborn child), 5/9-2.1
(voluntary manslaughter of an unborn child), 5/9-3.2 (involuntary manslaughter or reckless
homicide

60
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of an unborn child) (2011); Ind. Code Ann. § 35-42-1-6

(feticide) (2011) (see also Ind. Code Ann. §§ 35-42-1-1(4) (murder), 35-42-1-3(a)(2)
(voluntary manslaughter),

35-42-1-4(b), (d) (involuntary manslaughter) (2011)); Kan. Stat. Ann. § 21-5419 (Supp.
2011); Ky. Rev. Stat. § 507A.010 et seq. (fetal homicide) (2008); La. Rev. Stat. Ann. §§
14:2(A)(11) (defining "unborn child"), 14:32.5 (defining "feticide"), 14:32.6 et
seq.(substantive offenses) (2012); Mich. Comp. Laws Ann. § 750.90a et seq. (2004); Minn.
Stat. Ann. § 609.266 et seq. (2009); Miss. Code Ann. § 97-3-37 (2011); Neb. Rev. Stat. Ann.
§ 28-388 et seq. (2009); N.D. Cent. Code § 12.1-17.1-01 et seq. (1997); Ohio Rev. Code
Ann. §§ 2903.01(A), (B) (aggravated murder), 2903.02(A) (murder), 2903.03(A) (voluntary
manslaughter), 2903.04(A), (B) (involuntary manslaughter); 2903.041(A) (reckless
homicide), 2903.05(A) (negligent homicide), 2903.06(A) (aggravated vehicular homicide,
vehicular homicide, and vehicular manslaughter), 2903.09(A), (B) (definitions) (2010); Okla.
Stat. Ann. tit. 21, § 691 (defining "homicide"), tit. 63, § 1-730(4) (defining "unborn child")
(2012); 18 Pa. Cons. Stat. Ann. § 2601 et seq. (1998); S.C. Code Ann. § 16-3-1083 (Supp.
2011); S.D. Codified Laws §§ 22-1-2(31) (defining "person"), 22-1-2(50A) (defining "unborn
child"); 22-16-1 (defining "homicide"), 22-16-1.1 (fetal homicide), 22-17-6 (intentional
killing of a human fetus) (Supp. 2011); Tenn. Code Ann. §

39-13-214 (Supp. 2012); Tex. Penal Code §§ 1.07(a)(26) (defining "individual"), 1.07(a)(38)
(defining "person") (Vernon 2011); Utah Code Ann. § 76-5-201(1)(a) (Supp. 2010); W. Va.
Code Ann. § 61-2-30 (2010); Wis. Stat. Ann. §§ 939.75(1) (defining "unborn child"),
940.01(1)(b) (first-

degree intentional homicide), 940.02(1m) (first-degree reckless homicide), 940.05(2g)
(second-degree intentional homicide), 940.06(2) (second-degree reckless homicide),
940.08(2) (homicide by negligent handling of a dangerous weapon, explosive, or fire),
940.09(1)(c), (1)(cm), (1)(d), (1)(e) (homicide by intoxicated use of a vehicle), 940.09(1g)(c),
(1g)(cm), (1g)(d) (homicide by intoxicated use of a firearm), 940.10(2) (homicide by
negligent operation of a vehicle), 940.04(1) (intentional destruction of the life of an unborn
child) (2011) (see also Wis. Stat. Ann. § 940.04(2)(a) (2005) (intentional destruction of the
life of an
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However, some states limit the applicability of homicide statutes based on the gestational
age of the fetus. The most common age requirements are viability, which is that portion of
the pregnancy where the unborn child is capable of surviving birth and living outside the
womb,"” and quickening, which is the point during the pregnancy when the pregnant

"unborn quick child")). In addition to the foregoing statutes, Missouri has enacted a statute
providing a rule of construction, see Mo. Ann. Stat. § 1.205 (2000), which has been applied
to the state's homicide statutes, making them applicable to any killing of an unborn child at
any stage of gestation that is not the result of an abortion. See State v. Knapp, 843 S.W.2d
345 (Mo. 1992), State v. Holcomb, 956 S.W.2d 286 (Mo. Ct. App. 1997), State v. Rollen,
133 S.W.3d 57 (Mo. Ct. App. 2 003).

“Fla. Stat. Ann. §§ 782.09(5) (homicide) (defining "unborn quick child" in terms of
viability), 782.071 (vehicular homicide) (2007); Ind. Code Ann. §§ 35-42-1-1(4) (murder),
35-42-1-3(a)(2) (voluntary manslaughter), 35-42-1-4(b), (d) (involuntary manslaughter)
(2011) (see also Ind. Code Ann. § 35-42-1-6 (feticide) (2011)); Md. Code Ann.,

Crim. Law § 2-103 (Supp. 2011); Mich. Comp. Laws Ann. § 750.322 (2004) (a "quickening"
manslaughter statute that, subsequent to Roe v. Wade, the Michigan Supreme Court limited
to post-viability criminal acts, Larkin v. Cahalan, 208 N.W.2d 176 (Mich. 1973)) (see also
Mich. Comp. Laws Ann. § 750.90a et seq. (2004)); R.I. Gen. Laws § 11-23-5 (2002)
(defining "quickening” in terms of viability).
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woman first notices the movements of her unborn child.® A few states have created other
age requirements.'”
B. Penalty-Enhancement Statutes Seven states specifically provide that the murder of a

pregnant woman is an aggravating factor that may justify the

"Nev. Rev. Stat. Ann. § 200.210 (2006) (manslaughter); Wash. Rev. Code Ann. §
9A.32.060(1)(b) (2012) (manslaughter); Wis. Stat. Ann. § 940.04(2)(a) (2005) (intentional
destruction

of the life of an "unborn quick child") (see also Wis. Stat. Ann. §§ 939.75(1) (defining
"unborn child"), 940.01(1)(b) (first-degree intentional homicide), 940.02(1m) (first-degree
reckless homicide), 940.05(2g) (second-degree intentional homicide), 940.06(2) (second-
degree reckless homicide), 940.08(2) (homicide by negligent handling of a dangerous
weapon, explosives, or fire), 940.09(1)(c), (cm), (d), and (e) (homicide by intoxicated use of
a vehicle), 940.09(1g)(c), (1g)(cm), (1g)(d) (homicide by intoxicated use of a firearm),
940.10(2) (homicide by negligent operation of a vehicle), 940.04(1) (intentional destruction
of the life of an unborn
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child) (2011)).

""Arkansas draws the line at 12 weeks' gestation; see Ark. Code Ann. §§ 5-1-102(13)(B)(i)(a),
(b) (2009)

(cross-referencing homicide offenses), § 5-10-101 et seq. (2006); under California law, the
offense of murder has been defined to include the unlawful killing of a "fetus," see Cal.
Penal Code § 187(a) (2008) (interpreted by the California Supreme Court to mean "post-
embryonic" -- i.e., 7 to 8 weeks' gestation), People v. Davis, 7 Cal. 4th 797, 872 P.2d 591,
599, 30 Cal. Rptr. 2d 50 (1994); Virginia also has enacted a statute prohibiting the "[k]illing
[of] a fetus," Va. Code

Ann. § 18.2-32.2 (2009), but the term "fetus" is not defined in the criminal code and has not
yet been interpreted by the Supreme Court of Virginia.
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imposition of the death penalty." In nine other states, the murder of a pregnant woman and
her unborn child can lead to the application of the death penalty under statutes that allow
for imposing the death penalty where a defendant murders more than one person in a single
incident."” And in Florida, a killing that would be capital murder if the pregnant woman died
is capital murder if the mother survives but her unborn

child dies.”

C. Restrictions on Imposition of the Death Penalty Of the 33 states in which the death
penalty is authorized by law, at least 23 states have statutes prohibiting the

"Ariz. Rev. Stat. § 13-751(F)(9) (specifically listing the killing of an unborn child as an
aggravating factor); Colo. Rev. Stat. Ann. § 18-1.3-1201(5)(q) (2012); Del. Code Ann. tit. 11,
§ 4209(e)(1)(p) (2012); Ind. Code Ann. § 35-50-2-9(b)(16) (limited to cases where the
unborn child had reached viability); 42 Pa. Cons. Stat. Ann. § 9711(d)(17) (limited to cases
where the pregnancy is in its third trimester); Tenn. Code Ann. § 39-13-204(1)(16) (Supp.
2012); Va. Code Ann. § 18.2-31(11) (Supp. 2012).

PSee § 13A-5-40(a)(10), Ala. Code 1975; Ark. Code Ann. § 5-10-101(a)(4), (9A); Idaho
Code Ann. § 19-2515(9)(b); Mo.

Rev. Stat. § 565.032 2(2) (2012); Ohio Rev. Code. Ann. § 2929.04(A)(9); Okla. Stat. tit. 21, §
701.12 (2012); S.C. Code Ann. § 16-3-20(C)(2)(9); Vernon's Tex. Penal Code Ann. §
19.03(a)(7); Utah Code Ann. § 76-5-202(1) (b).

*Fla. Stat. Ann. § 782.09(1)(a) (2012).
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execution of a pregnant woman.” If a pregnant woman is sentenced to death, the woman's
sentence is suspended, permitting the unborn child to develop and be born, thus protecting
that unborn child's life.

II1. Tort Law

Tort law recognizes the humanity of unborn children by permitting actions to recover
damages for prenatal injury and for prenatal wrongful death.

A. Prenatal Injuries

Thirty states permit recovery of damages for nonfatal prenatal injuries, regardless of the
gestational age of the

*'Ala. Code 1975, § 15-18-86; Ariz. Rev. Stat. Ann. §§ 13-4025, 4026 (2010); Ark. Code
Ann. § 16-90-506(d)(2) (2005);

Cal. Penal Code §§ 3705, 3706 (2011); Fla. Stat. Ann. § 922.08 (2001); Ga. Code Ann. §§ 17-
10-34, 17-10-39 (2004); Idaho Code

Ann. §§ 19-2713, 19-2714, 19-2719a (2004); Ind. Code Ann. §

35-38-6-10 (2010); Kan. Stat. Ann. § 22-4009 (2008); Ky. Rev.

Stat. Ann. § 431.240(2) (1999); La. Rev. Stat. Ann. §

15:567(D) (2005); Md. Code Ann., Corr. Servs. § 3-902(e)

(2008); Miss. Code Ann. § 99-19-57 (2006); Mo. Ann. Stat. § 546.800 et seq. (2002); Mont.
Code Ann. §§ 46-19-203,

46-19-204 (2011); Neb. Rev. Stat. Ann. §§ 29-2540, 29-2541 (200 9); Nev. Rev. Stat. Ann. §
17 6.4065 et seq. (2009); Ohio

Rev. Code Ann. § 2949.31 (2010); Okla. Rev. Stat. Ann. tit. 22, §§ 1010, 1011 (2003); S.C.
Code Ann. § 16-3-20(A) (2003); S.D. Codified Laws § 23A-27A-27 et seq. (2004); Utah
Code Ann. § 77-19-202 (Supp. 2010); Wyo. Stat. §§ 7-13-912, 7-13-913 (2007).
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unborn child at the time the child suffered those injuries.22

22Wolfe v. Isbell, 280 So. 2d 758, 761 (Ala. 1973) (express statement in context of
wrongful-death action); Walker by Pizano v. Mart, 790 P.2d 735, 739 (Ariz. Ct. App. 1990)
(dictum in wrongful-life action); Cal. Civ. Code § 43.1 (2007) ("A child conceived, but not
yet born, is deemed an existing person, so far as necessary for the child's interests in the

event of the child's subsequent birth."); Keleman v. Superior Court, 136 Cal. App. 3d 861,
186 Cal. Rptr. 566, 568 (1982) (prenatal injury); Empire Cas. Co. v. St. Paul Fire & Marine
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Ins. Co., 764 P.2d 1191, 1195-97 (Colo. 1988) (by implication in decision recognizing cause
of action for pre-conception tort); Simon v. Mullin, 380 A.2d 1353, 1357 (Conn. Super. Ct.
1977) (prenatal injury); Day v. Nationwide Mut. Ins. Co., 328 So. 2d 560, 562 (Fla. Dist. Ct.
App. 1976) (prenatal injury); La Russo v. Garner, 888 So. 2d 712, 719 (Fla. Dist. Ct. App.
2004) (prenatal injury); Hornbuckle v. Plantation Pipe Line Co., 212 Ga. 504, 93 S.E.2d 727
(1956) (prenatal injury); McAuley v. Wills, 251 Ga. 3, 303 S.E.2d 258, 259-60 (1983) (dictum
in wrongful-death action); Renslow v. Mennonite Hosp., 67 I1l. 2d 348, 352-53, 367 N.E.2d
1250, 1252-53, 10 IIl. Dec. 484, 486-87 (1977) (express statement in decision recognizing
cause of action for preconception tort); Stallman v. Youngquist, 125 Ill. 2d 267, 272-73, 531
N.E.2d 355, 357-58, 126 Ill. Dec. 60, 62-63 (1988) (following Renslow); Cowe by Cowe v.
Forum Group, Inc., 541 N.E.2d 962, 967-68 (Ind. Ct. App. 1989), aff'd in part, rev'd in
part, and

remanded, 575 N.E.2d 630, 636-37 (Ind. 1991) (adopting

Restatement (Second) of Torts § 869(1)) (prenatal injury); Humes v. Clinton, 246 Kan. 590,
596, 792 P.2d 1032, 1037 (1990) (dictum in wrongful-death action); Danos v. St. Pierre, 402
So. 2d 633 (La. 1981) (by implication in wrongful-death action); Group Health Ass'n, Inc. v.
Blumenthal, 295 Md. 104, 117-18, 453 A.2d 1198, 1206-07 (1983) (express statement in
context of wrongful-death action); Payton v. Abbott Labs., 386 Mass. 540, 559-64, 437
N.E.2d 171, 182-85 (1982) (prenatal injury); Torigian v. Watertown News Co., 352 Mass.
446, 225 N.E.2d 926 (1967) (by implication in wrongful-death action); Womack v.
Buchhorn, 384 Mich. 718, 187 N.W.2d 218 (1971) (prenatal injury); Connor v. Monkem
Co., 898 S.W.2d 89 (Mo. 1995) (by implication in wrongful-death action); Bergstresser
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v. Mitchell, 448 F. Supp. 10, 14-15 (E.D. Mo. 1977), affd, 577 F.2d 22, 25-26 (8th Cir.
1978) (by implication in decision recognizing cause of action for preconception tort); Miller
v. Duhart, 637 S.W.2d 183, 185 (Mo. Ct. App. 1982) (dictum in "wrongful-life" case);
Weaks v. Mounter, 88 Nev. 118, 121-22, 493 P.2d 1307, 1309 (1972) (prenatal injury);
White v. Yup, 85 Nev. 527, 532-33, 458 P.2d 617, 620-21 (1969) (express statement in
context of wrongful-death action); Bennett v. Hymers, 101 N.H. 483, 147 A.2d 108 (1958)
(prenatal injury); Smith v. Brennan, 31 N.J. 353, 362-63, 157 A.2d 497, 502 (1960) (prenatal
injury); Hughson v. St. Francis Hosp. of Port Jervis, 459 N.Y.S.2d 814, 815 (N.Y. App. Div.
1983) (prenatal injury); Kelly v. Gregory, 125 N.Y.S.2d 696, 697 (N.Y. App. Div. 1953)
(prenatal injury); Stetson v. Easterling, 274 N.C. 152, 155-56, 161 S.E.2d 531, 533-34 (1968)
(express statement in context of wrongful-death action); Gay v. Thompson, 266 N.C. 394,
399, 146 S.E.2d 425, 429 (1966) (by implication in wrongful-death action); Hopkins v.
McBane, 359 N.W.2d 862, 864 (N.D. 1985) (adopting Restatement (Second) of the L.aw of
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Torts § 869(1) in context of wrongful-death action); Evans v. Olson, 550 P.2d 924, 927
(Okla. 1976) (express statement in context of wrongful-death action); Sinkler v. Kneale, 401
Pa. 267, 273, 164 A.2d 93, 96 (1960) (prenatal injury); Sylvia v. Gobeille, 101 R.I. 76, 220
A.2d 222 (1966) (prenatal injury); Re Certification of a Question of ILaw from the United
States District Court, 543 N.W.2d 787 (S8.D. 1996) (by implication in wrongful-death
action); Delgado v. Yandell, 468 S.W.2d 475 (Tex. App. 1971), writ ref'd n.r.e. per curiam,
471 S.W.2d 569 (Tex. 1971) (prenatal injury); Kalafut v. Gruver, 239 Va. 278, 283, 389
S.E.2d 681, 683-84 (1990) (adopting Restatement (Second) of Torts § 869(1) in context of
wrongful-death action); Harbeson v. Parke-Davis, Inc., 98 Wash. 2d 460, 479, 656 P.2d 483,
495 (1983) (dictum in "wrongful-life" case); Seattle-First National Bank v. Rankin, 59 Wash.
2d 288, 290791, 367 P.2d 835, 837-38 (1962) (prenatal injury); Farley v. Sartin, 195 W. Va.
671, 681, 466 S.E.2d 522, 532 (1995) (express statement in context of wrongful-death
action); Kwaterski v. State Farm Mut. Auto Ins. Co., 148 N.W.2d 107, 109 (Wis. 1967)
(express statement in context of wrongful-death action); Puhl v. Milwaukee Auto. Ins. Co.,
99 N.W.2d 163, 169-71 (Wis. 1959) (dictum in prenatal-injury case),
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Seventeen other states and the District of Columbia permit an action to recover damages
for prenatal injuries when those injuries occur after viability, but have not determined
whether an action may be brought for injuries occurring before

viability.”

overruled on other grounds, In re Estate of Stromsted, 299 N.W.2d 226, 229-30 (Wis. 1980)
. See generally Roland F. Chase, Annot., Liability for Prenatal Injuries, 40 A.L.R.3d 1222
(1971 & Supp. May 2011) (collecting cases).

?Crussell v. Electrolux Home Prods., Inc., 4 99 F. Supp. 2d 1137, 1138-41 (W.D. Ark.
2007) (applying Arkansas law); Luff v. Hawkins, 551 A.2d 437, 438 n.1 (Del. Super. Ct.
1988)

(by implication in wrongful-death action); Worgan v. Greggo & Ferrara, Inc., 128 A.2d 557
(Del. Super. Ct. 1956) (express statement in context of wrongful-death action); Wade v.
United States, 745 F. Supp. 1573, 1579 (D. Haw. 1990) (express statement in context of
wrongful-death action); Volk v. Baldazo, 651 P.2d 11, 13 (Idaho 1982) (express statement in
context of wrongful-death action); Lambert v. Sisters of Mercy Health Corp., 369 N.W.2d
417 (Iowa 1985) (recognizing action for medical malpractice in attending pregnant woman);
Kilker v. Mulry, 437 N.W.2d 1 (Iowa Ct. App. 1988) (prenatal injury); Mitchell v. Couch,
285 S.W.2d 901 (Ky. 1955) (by implication in wrongful-death action); City of Louisville v.
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Stuckenborg, 438 S.W.2d 94, 95 (Ky. 1968) (same); Verkennes v. Corniea, 229 Minn. 365,
38 N.W.2d 838 (1949) (same); Pehrson v. Kistner, 222 N.W.2d 334 (Minn. 1974) (following
Verkennes); Rainey v. Horn, 221 Miss. 269, 281-82, 72 So. 2d 434, 439-40 (1954)

(express statement in context of wrongful-death action); Strzelczyk v. Jett, 264 Mont. 153,
870 P.2d 730 (1994) (by implication in wrongful-death action); Hartley v. Guthmann, 248
Neb. 13, 532 N.W.2d 331 (1995) (prenatal injury); Miles v. Box Butte Cnty., 241 Neb. 588,
489 N.W.2d 829 (1992) (prenatal injury); Davila v. Bodelson, 103 N.M. 243, 704 P.2d 1119

(N.M. Ct. App. 1985) (prenatal injury); Williams v. Marion Rapid Transit, Inc., 152 Ohio St.
114, 87 N.E.2d 334 (1949)

68

1110176; 1110219

B. Wrongful Death Forty states and the District of Columbia permit recovery of damages
for the wrongful death of an unborn child when post-viability injuries to that child cause its
death before birth. See Hamilton v. Scott, 97 So. 3d at 737 (Parker, J., concurring specially,
joined by Stuart, Bolin, and Wise, JJ.).** Of these states, 2 also allow recovery in any case

(prenatal injury); Griffiths v. Doctors Hosp., 150 Ohio App. 3d 234, 238, 780 N.E.2d 603,
606 (2002) (dictum in wrongful-death case); Mallison v. Pomeroy, 205 Or. 690, 291 P.2d
225

(1955) (by implication in wrongful-death case); Hall v. Murphy, 236 S.C. 257, 262, 113
S.E.2d 790, 793 (1960) (express statement in context of wrongful-death action); Shousha v.
Matthews Drivurself Serv., Inc., 210 Tenn. 384, 395-96, 358 S.W.2d 471, 476 (1962)
(express statement in context of wrongful-death action); Reiser v. Lohner, 641 P.2d 93
(Utah 1982) (apparently recognizing that a cause of action for prenatal injuries exists in
Utah); Vaillancourt v. Medical Ctr. Hosp. of Vermont, Inc., 139 Vt. 138, 141-42, 425 A.2d
92, 94-95 (1980) (by implication in wrongful-death action); Greater Southeast Cmty. Hosp.
v. Williams, 482 A.2d 394, 396 & n.2 (D.C. Ct. App. 1984) (express statement in context of
wrongful-death action).

*In addition to the cases cited supra nn. 22-23, see: Fich v. Gulf Shores, 293 Ala. 95, 300
So. 2d 354 (1974); Summerfield v. Superior Court, 144 Ariz. 467, 474-79, 698 P.2d 712,
719-24 (1985); Aka v. Jefferson Hosp. Ass'n, Inc., 344 Ark. 627, 637-43, 42 S.W.3d 508,
515-19 (2001) (see also Ark. Code Ann. § 16-62-102(a) (1) (Michie 2005) (recognizing cause
of action for the wrongful-death of a viable unborn child)); Espadero v. Feld, 649 F. Supp.
1480, 1483-85 (D. Colo. 1980), cited with approval in Keefe v. Pizza Hut of America, Inc.,
868 P.2d 1092, 1094 (Colo. Ct. App. 1994); Gorke v. Leclerc, 23 Conn. Supp. 256, 181 A.2d
448 (1962); Florence v. Town of
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where the child dies after quickening even if it is not yet

Plainfield, 48 Conn. Supp. 440, 452-60, 849 A.2d 7, 15-19 (2004); Porter v. Lassiter, 91 Ga.
App. 712, 87 S.E.2d 100 (1955); Shirley v. Bacon, 154 Ga. App. 203, 267 S.E.2d 809 (1980);
Wade v. United States, 745 F. Supp. 1573 (D. Haw. 1990); Chrisafogeorgis v. Brandenberg,
55 1IIL. 2d 368, 304 N.E.2d 88 (1973); Hale v. Manion, 189 Kan. 143, 368 P.2d 1 (1962);
State ex rel. Odham v. Sherman, 234 Md. 179, 198 A.2d 71 (1964); Mone v. Grevhound
Lines, Inc., 368 Mass. 354, 331 N.E.2d 916 (1975); O'Neill v. Morse, 385 Mich. 130, 188
N.W.2d 785 (1971); Jarvis v. Providence Hosp., 178 Mich. App. 586, 444 N.W.2d 236, 238
(1989); O'Grady v. Brown, 654 S.W.2d 904 (Mo. 1983); Strzelczyk v. Jett, 264 Mont. 153,
870 P.2d 730 (1994); Neb. Rev. Stat. § 30-809(1) (2010); Poliqu™n v

i\/t-"" i 1e\i-NTTT 1£\ A -roc-A o/in /-tncIN. ai,, 1,

inv.

Macdonald, 101 N.H. 104, 135 A.2d 249 (1957); Salazar v. St. Vincent Hosp. , 95 N.M. 150,
619 P.2d 826 (N.M. Ct. App. 1980); DiDonato v. Wortman, 320 N.C. 423, 358 S.E.2d 489
(1987); Werling v. Sandy, 17 Ohio St. 3d 45, 476 N.E.2d 1053 (1985); Libbee v. Permanente
Clinic, 268 Or. 258, 518 P.2d 636 (1974); Amadio v. Levin, 509 Pa. 199, 501 A.2d 1085
(1985); Presley v. Newport Hosp. , 117 RI. 177, 365 A.2d 748 (1976); Fowler v.
Woodward, 244 S.C. 608, 138 S.E.2d 42 (1964); Re Certification of Question of Law from
United States District Court, 38 7 N.W.2d 42 (S.D. 1986); Tenn. Code Ann. § 20-5-106(c)
(1994);

Tex. Civ. Prac. & Rem. Code Ann. § 71.001(4) (Vernon 20006);

Carranza v. United States, 267 P.3d 912 (Utah 2011) (interpreting former Utah Code Ann. §
78-11-6 (Supp. 20006)); Moen v. Hanson, 85 Wash. 2d 597, 537 P.2d 266 (1975). See

generally Sheldon R. Shapiro, Annot., Right to Maintain Action or to Recover Damages for
Death of Unborn Child, 84 A.L.R.3d 411 (1978 & Supp. May 2011) (collecting cases).
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viable,” and 11 states allow recovery regardless of the stage of pregnancy when the injury
and death occur.”

45 www.comparazionedirittocivile.it



25Porter v. Lassiter, 91 Ga. App. 712, 87 S.E.2d 100

(1955); Rainey v. Horn, 221 Miss. 269, 72 So. 2d 434 (1954);

Miss. Code Ann. § 11-7-13 (2004) (amending wrongful-death statute to include an "unborn
quick child").

*Mack v. Carmack, 79 So. 3d 597 (Ala. 2011); 740 IIl. Comp. Stat. Ann. § 180/2.2 (2010)
(amending wrongful-death statute to apply to an unborn child regardless of the stage of

gestation or development) (but see Miller v. Infertility Group of Illinois, Inc., 386 Ill. App.
3d 141, 897 N.E.2d 837, 325 Ill. Dec. 298 (2008) (statute does not apply to pre-implanted

fertilized ova)); Johnson v. Southern New Orleans Light & Traction Co., Docket 9048 (La.
Ct. App. Dec. 10, 1923) (rejecting viability standard for wrongful death of unborn child);
Danos v. St. Pierre, 402 So. 2d 633, 638-39 (La. 1981) (approving Johnson's rejection of
viability); Danos v. St. Pierre, 383 So. 2d 1019, 1027 (La. Ct. App. 1980) (Lottinger, J.,
concurring), aff'd, 402 So. 2d 633 (La. 1991); La. Civ. Code Ann. art. 26 (1999) ("An unborn
child shall be considered as a natural person for whatever relates to its interests from the
moment of conception; If the child is born dead, it shall be considered never to have
existed as a person, except for purposes of actions resulting from its wrongful death.");
Mich. Comp. Laws Ann. § 600.2922a (2010); Connor v. Monkem, 898 S.W.2d 89 (Mo.
1995) (interpreting statute setting forth

rule of construction); Neb. Rev. Stat. § 30-809(1) (2010) (amending wrongful-death statute
to include "an unborn child in utero at any stage of gestation"); Okla. Stat. Ann. tit.

12, § 1053(F) (2011), tit. 63, § 1-730 (2012); S.D. Code Ann.

§ 21-5-1 (1987) (amending wrongful-death statute to include "an unborn child"); Wiersma v.
Maple Leaf Farms, 543 N.W.2d 787 (S.D. 19906) (interpreting wrongful-death statute); Tex.
Civ. Prac. & Rem. Code Ann. § 71.001(4) (Vernon 2008) (defining "individual" in wrongful-
death statute to include "an unborn child at every stage of gestation from fertilization until
birth"); Carranza v. United States, 267 P.3d 912 (Utah 2011); Farley v. Sartin, 195 W. Va.
67,466 S.E.2d 522 (1995) (interpreting wrongful-death statute).

71

1110176; 1110219

IV. Guardianship Law All states -- by statute, rule, or precedent -- permit a court to appoint
a guardian ad litem to represent the interests of an unborn child in various matters including
estates and trusts.”’

278ee § 19-3B-305, Ala. Code 1975; Alaska Stat. § 13.06.120(4) (2008); Ariz. Rev. Stat. Ann.
§ 14-1408 (2011);

Ark. Code Ann. § 28-73-305(a) (Supp. 2009); Cal. Civ. Prac. Code § 373.5 (2004); Colo.
Rev. Stat. Ann. § 15-10-403(5) (2011); Conn. Gen. Stat. Ann. § 45a-132 (2010); Delaware:
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Rule 17(c), Chancery Court Rules (2012); Fla. Stat. Ann. § 731.303(4) (2010); Ga. Code
Ann. § 53-11-2(b) (2010); Hawaii: Rule 28(b), Probate Rules; Idaho Code Ann. § 15-1-
403(d) (2009); 735 Ill. Comp. Stat. Ann. § 5/2-501 (2003); Ind. Code Ann. § 29-1-1-20(b)
(2010); Iowa Code Ann. § 633A.6306 (2011); Kan. Stat. Ann. § 59-2205 (2008); Ky. Rev.
Stat. Ann. § 389A.035 (2010); La. Civ. Code Ann. art. 252 (2008) (authorizing appointment
of "curator" to represent the interests of an unborn person); Me. Rev. Stat. Ann. tit. 18-B, §
305 (2011) (authorizing appointment of a "representative" to represent the interests of an
unborn person in a matter concerning a trust); Spencer v. McMullen, 198 Md. 90, 81 A.2d
237 (1951) (authorizing appointment of a guardian ad litem to represent the interests of an
unborn child); Mich. Comp. Laws Ann. § 600.2045 (1996); Minn. Stat. Ann. § 501B.19
(2012); Mississippi: Rule 17(c), Rules of Civil Procedure; Mo. Ann. Stat. § 472.300(4) (2007);
Mont. Code Ann. § 72-35-313(1) (2011); Neb. Rev. Stat. Ann. § 30-2222(4) (2010); Nev.
Rev. Stat. Ann. § 155.140(1)(h) (2009); N.H. Rev. Stat. Ann. § 498-A:23 (2009) (eminent-
domain proceedings); New Jersey: Rule 4:26-3(a), Rules of Court; N.M. Stat. § 45-1-403(D)
(Supp.

2011); N.Y. Surr. Ct. Proc. Act Law § 315 (McKinney 1994); North Carolina: Rule 17(b)(4),
Rules of Civil Procedure; N.D. Cent. Code § 30.1-03-03(5) (2010); Ohio Rev. Code Ann. §
5803.05 (2006); Okla. Rev. Stat. Ann. tit. 12, § 1147.3 (2000); Or. Rev. Stat. § 130.120
(2009); Pennsylvania: Rule

12.4(a), Orphans' Court Rules; S.C. Code Ann. § 62-1-403(4)
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V. Health-Care Law Every state permits competent adults to execute advance directives,
including living wills and durable powers of attorney for health care. These documents
describe the types of health care the author wishes to receive or not receive if he or she is
unable to make decisions concerning his or her health care. With a few limited exceptions,
however, most states prohibit the withdrawal or withholding of life-sustaining treatment
from a pregnant woman, regardless of her advance directive.” Similarly, those states
generally

(2011); S.D. Codified Laws § 55-3-32(3) (2004); Tenn. Code

Ann. § 35-15-305(a) (2007); Tex. Prop. Code § 115.014(a)

(Vernon Supp. 2011); Utah Code Ann. § 75-7-305 (2010); Vermont: Rule 18(c), Probate
Rules; Wash. Rev. Code Ann. §

11.96A.160 (2006); W. Va. Code Ann. § 44D-3-305 (2004); Wis. Stat. Ann. § 48.235(1)(f)
(2011); Wyo. Stat. Ann. §
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4-10-305(a) (2009) (authorizing appointment of a representative to represent the interests of
an unborn person in matters concerning a trust).

*See § 22-8A-4(h), Ala. Code 1975 ("Advance Directive for Health Care," § 3); see also
Alaska Stat. § 13.52.055 (2008); Ark. Code Ann. § 20-17-206(c) (2005); Conn. Gen. Stat.
Ann. § 19a-574 (2011); Del. Code Ann. tit. 16, § 2503(j) (2003); Fla.

Stat. Ann. § 765.113(2) (2010); Ga. Code Ann. §§ 31-32-4

(2009) (Form, Part Two, 5 (9)), 31-32-9(a)(1); Idaho Code Ann. §§ 39-4504 (2002) (A Living
Will, 5 4), 39-4505 (2002) (A Durable Power of Attorney for Health Care, 5 4); 755 IIL
Comp. Stat. Ann. 35/3(c) (2011); Ind. Code Ann. § 16-36-4-8(d)

(2007); Iowa Code Ann. § 144A.6(2) (2005); Kan. Stat. Ann. § 65-28,103(a) (2008) (last
sentence); Ky. Rev. Stat. Ann. §§ 311.625(1) (form), 311.629(4) (2010); Mich. Comp. Laws
Ann. §§
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prohibit an agent acting under a health-care power of attorney from authorizing an
abortion.”

Conclusion

The decision of this Court today is in keeping with the widespread legal recognition that
unborn children are persons

700.5509(1)(d), 700.5512(1) (2011); Mo. Ann. Stat. § 459.025

(2007) ; Mont. Code Ann. §§ 50-9-106(7), 50-9-202(3) (2011); Neb. Rev. Stat. Ann. §§ 20-
408(3) (2008), 30-3417(1)(b) (2010); Nev. Rev. Stat. Ann. § 449.624(4) (2009); N.H. Rev.
Stat. Ann. § 137-J:5(V)(c) (2011); N.D. Cent. Code §

23-06.5-09(5) (2009); Ohio Rev. Code Ann. § 1337.13(D) (20006), § 2133.06(B) (2007); Okla.
Rev. Stat. Ann. tit. 63, §§ 3101.4(C) (Advance Directive for Health Care Form, 5 IV(c)),
3101.8(C) (2012); 20 Pa. Cons. Stat. Ann. §§ 5429(a), (b)

(2008) (see also tit. 20, § 5429(b) (do-not-resuscitate orders)); R.I. Gen. Laws {§ 23-4.10-
5(c), 23-4.11-6(c) (2008);

S.C. Code Ann. §§ 44-77-70 (2002), 62-5-504(G) (2009); S.D. Codified Laws §§ 34-12D-10
(2004), 59-7-2.8 (2009); Tex.

Health & Safety Code Ann. § 166.049 (Vernon 2010) (see also § 166.098 (do-not-resuscitate
orders)); Utah Code Ann. §

75-2a-123(1) (Supp. 2010); Wash. Rev. Code Ann. § 70.122.030(1)(d) (2011); Wis. Stat. Ann.
§ 154.03 (Directive

to Attending Physician, para. 4) (2000) (see also § 154.19(1)(e) (do-not-resuscitate orders)).
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PSee § 26-1-2(2)(1), Ala. Code 1975; see also Alaska Stat. § 13.26.150(c)(2) (2008)
(restriction on guardian

authorizing an abortion); Cal. Prob. Code § 4652(e) (2009); Fla. Stat. Ann. § 765.113(1)
(2010); Ga. Code Ann. § 31-32-14(b) (2009); Nev. Rev. Stat. Ann. § 162A.850(1)(e)

(2009) ; N.D. Cent. Code § 23-06-5.03(6) (Supp. 2009); Okla. Rev. Stat. Ann. tit. 30, § 3-
119(3) (2009) (restriction on guardian authorizing an abortion); Or. Rev. Stat. § 127.540(5)
(2009); Tex. Health & Safety Code § 166.152(f)(4) (Vernon 2010) (see also § 166.163 (form
of disclosure statement)); Va. Code Ann. § 54.1-2 983.3(B) (Supp. 2010).
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with rights that should be protected by law. Today, the only major area in which unborn
children are denied legal protection is abortion, and that denial is only because of the
dictates of Roe. Furthermore, the decision in the present cases is consistent with the
Declaration of Rights in the Alabama Constitution, which states that "all men are equally
free and independent; that they are endowed by their Creator with certain inalienable rights;
that among these are life, liberty and the pursuit of happiness." Ala. Const. 1901, § 1
(emphasis added).”

30These words, borrowed from the first guarantee of the Declaration of Independence,
which states that "[w]e hold these truths to be self-evident, that all men are created equal,
that they are endowed by their Creator with certain unalienable Rights, that among these are
Life, Liberty and the pursuit of Happiness," affirm that each person has a God-given right
to life.
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SHAW, Justice (concurring in part and concurring in the result).

These cases present the very narrow issue whether the

word "child" in Ala. Code 1975, § 26-15-3.2, the "chemical-

endangerment statute," includes an unborn child or fetus.

Section 26-15-3.2(a) provides:

"(a) A responsible person commits the ctime of chemical endangerment of exposing a child
to an environment in which he or she does any of the following:
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"(1) Knowingly, recklessly, or intentionally causes or permits a child to be exposed to, to
ingest or inhale, or to have contact with a controlled substance, chemical substance, or drug
paraphernalia as defined in Section 13A-12-260. ...

"(2) Violates subdivision (1) and a child suffers serious physical injury by exposure to,
ingestion of, inhalation of, or contact with a controlled substance, chemical substance, or
drug paraphernalia.

"(3) Violates subdivision (1) and the exposure, ingestion, inhalation, or contact results in the
death of the child. ... "

On January 31, 2009, Hope Elisabeth Ankrom gave birth to

a son, B.W. The evidence at trial indicated that Ankrom

tested positive for cocaine prior to giving birth and that the

child tested positive for cocaine after his birth. Medical
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records showed that Ankrom had tested positive for cocaine and marijuana on more than
one occasion during her pregnancy. Ankrom was charged with and pleaded guilty to
violating § 26-15-3.2(a)(1) in that she knowingly, recklessly, or intentionally caused or
permitted B.W. to be exposed to, to ingest or inhale, or to have contact with a controlled
substance, namely, cocaine.”

The evidence at the trial of Amanda Helaine Borden Kimbrough indicated that she ingested
methamphetamine while pregnant with her son, Timmy. He was born prematurely during
the 25th week of the pregnancy and died 19 minutes after birth from acute
methamphetamine intoxication. Kimbrough was charged with, and pleaded guilty to,
violating § 26-15-3.2(a)(3) in that she knowingly, recklessly, or intentionally caused or
permitted Timmy to be exposed to, to ingest or inhale, or to have contact with a controlled
substance, namely, methamphetamine,” which resulted in his death.

*"Controlled substance" for purposes of § 26-15-3.2 is

defined by Ala. Code 1975, § 26-15-2(2), which refers to Ala.

Code 1975, § 20-2-2(4), which in turn refers to, among other Code sections, Ala. Code
1975, § 20-2-25, which defines cocaine as a Schedule 11 controlled substance.
Methamphetamine is a Schedule I1I controlled substance.

See Ala. Code 1975, § 20-2-27.

77
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The only issue involved in these two appeals is whether B.W. and Timmy were each a
"child" within the meaning of § 26-

15-3.2(a).

"In determining the meaning of a statute, this Court looks to the plain meaning of the
words as written by the legislature. As we have said:

ina

""Words used statute must be given their natural, plain, ordinary, and commonly
understood meaning, and where plain language is used a court is bound to interpret that
language to mean exactly what it says. If the language of the statute is unambiguous, then
there is no room for judicial construction

DeKalb County LLP Gas Co. v. Suburban Gas, Inc., 729 So. 2d 270, 275 (Ala. 1998)
(quoting Blue Cross & Blue Shield v. Nielsen, 714 So. 2d 293, 296 (Ala. 1998), quoting in
turn IMED Corp. v. Systems Eng'g Assocs. Corp., 602 So. 2d 344, 346

(Ala. 1992)).

I see no patent or latent ambiguity in the word "child"; it is not a term of art and contains
no inherent uncertainty. This Court's most cited dictionary defines "child" as "an unborn or

recently born person." Merriam-Webster's Collegiate Dictionary 214 (11th ed. 2003) . The

venerable Oxford English Dictionary defines "child" as an "unborn or newly born human

being; fatus, infant." I1I The Oxford English Dictionary 113
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(2d. ed. 1989). See also Webstet's Third New International Dictionary 388 (2002) (defining
"child" as "an unborn or recently born human being"). The language of the Code section is
clear; there is nothing to construe, no need to attempt to divine the "intent" of the
legislature, and no need to search the Code for examples of its usage. Clearly, B.W. and
Timmy were each a "child" under § 26-15-3.2 when they were exposed to, ingested, inhaled,
ot had contact with a controlled substance.

Some of the arguments made in these cases or concerns expressed by the Justices are
premised on hypothetical situations,” different from the facts before us, in which the Code
section might be either unconstitutional as applied or seemingly unwise in its application. It
goes without saying
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*The Chief Justice's example in his dissent of a woman, not knowing she was pregnant,
being prosecuted for drinking wine is inapposite. Wine is not a controlled substance,
chemical substance, or drug paraphernalia as those terms are defined in the Code, and the
mens rea provisions of § 26-1573.2 would arguably require that a defendant know that a
child is present. Such mens rea requirement would also arguably not be satisfied in the
situation where an expectant mother is administered a prescription drug under the direction
of a physician; it is difficult to conclude that the requisite criminal intent exists where a
woman--in good faith--acts in accord with the superior medical knowledge of her treating
physician. Thus, no exception for physician-prescribed controlled substances would appear
to be necessary.
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that we cannot strike down the application of the Code section in Ankrom's and
Kimbrough's cases merely because the Code section might be unconstitutionally applied in
some other context.” It is not the role of this Court to sit in judgment of the wisdom of the
enactments of the Alabama legislature, and "'[i]t is well established that the legislature, and
not this Court, has the exclusive domain to formulate public policy in Alabama." Suttles v.
Roy, 75 So. 3d 90, 104 (Ala. 2010) (Shaw, J., concurring specially and quoting Boles v.
Parris, 952 So. 2d 364, 367 (Ala. 2000)). See also Ala.

Const. 1901, Art. 111, § 43.

I concur with the main opinion's holding that the word "child" as used in § 26-15-3.2
includes an unborn child. As to the remainder of the opinion, I concur in the result.

*This Court did not grant the petition for a writ of certiorari to review the constitutionality
of § 26-15-3.2.
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MALONE, Chief Justice (dissenting).

I respectfully dissent. This case turns on the construction of Ala. Code 1975, § 26-15-3.2,
the "chemical-endangerment" statute. This Court is therefore governed by the fundamental
rule of statutory construction regarding criminal statutes, i.c., that such statutes are to be
construed narrowly to avoid criminalizing actions the legislature did not specifically intend
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to criminalize. A few of the many cases espousing this principle are Ex parte Theodorou, 53
So. 3d 151 (Ala. 2010); and Billingsley v.

State, [Ms. CR-10-0540, Dec. 14, 2012] So. 3d (Ala.

Crim. App. 2012). That this rule is fundamental is exemplified by the words of Chief Justice
John Marshall in United States v. Wiltberger, 18 U.S. (5 Wheat.) 76, 95 (1820): "The rule
that penal laws are to be construed strictly, is, perhaps, not much less old than construction
itself. It is founded on the tenderness of the law for the rights of individuals; and on the
plain principle that the power of punishment is vested in the legislative, not in the judicial
department." Although the majority acknowledges this settled rule, it refuses to apply it,
instead favoring
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a "common-sense" reading of the chemical-endangerment statute that construes the term
"child" as used in the statute as broadly as possible, to include unborn children back to the
instant of conception.

I have great difficulty accepting this construction in light of the legislature's action in 2006
to amend Ala. Code 1975, § 13A-6-1(a)(3), a part of Alabama's homicide statutes, Ala. Code
1975, § 13A-6-1 et seq., to include in the definition of "person" an "unborn child." The
chemical-endangerment statute was enacted that same year, but that statute specifically uses
the term "child," as distinct from the language in the homicide statute. The majority's
rationale for its expansive interpretation of the chemical-endangerment statute in spite of
the plain language of that statute is that the legislature's use of the term "unborn child" in
other statutes such as the homicide statute shows a concern for the protection of unborn
children in all instances, even when the legislature specifically used the word "child," and
not "unborn child," in the chemical-endangerment statute. Although I do not doubt the
legislature's concern for the protection of unborn
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children, I have concerns in questioning the collective wisdom of the legislature as it relates
to this specific statute. Secondly, I must question whether this Court is acting within correct
conservative judicial principles by implying an intent to supplant the actual language used by
the legislature. I believe that the legislature's use of the term "child" in the chemical-
endangerment statute when it was contemporaneously using the term "unborn child" in
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other criminal statutes was purposed and requires this Court to distinguish between those
two terms in the context of the chemical-endangerment statute. That is, the Court must give
effect to the legislative intent and wisdom as expressed in the plain language of the statute.
[efferson Cnty. Comm'n v. Edwards, 32 So. 3d 572, 586 (Ala. 2009).

My disagreement with the majority's "common-sense" expansion of the chemical-
endangerment statute is that that expansion potentially leads to other, more practical,
problems. First, a simple application of the present state of the law set out by the majority
to a woman who has conceived, but who is without knowledge that she is pregnant, and
who thereafter has a glass of wine, makes her
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subject to a felony prosecution at the "discretion" of the State. Whether the chemicals that
are harmful to the unborn child are legal or illegal, their ingestion or use by a woman who
has conceived has become a felony even though the act that is criminalized is committed
without knowledge or intent. I believe that the chemical-endangerment statute as construed
by the majority therefore raises profound concerns for challenges to its constitutionality
under the provisions of the Alabama and the United Sates Constitutions that require due
process of and equal protection under the laws. Furthermore, the majority's opinion raises
these concerns with every expectant mother, in a number of complex situations that are
significantly impacted by religious faith, racial background, economic status, and the nature
of the conception, among many things; those things "all do not matter" based on the
majority's opinion. Finally, and sadly for the majority's "common-sense" construction, the
chemical-endangerment statue will now supply women who have, either intentionally or
not, run afoul of the proscriptions of the statute a strong incentive to terminate their
pregnancy. I do not believe that the majority's
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construction reflects the intent and wisdom of the legislature or the long settled law
governing this Court's construction of criminal statutes; I must therefore respectfully

dissent.

85
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MURDOCK, Justice (dissenting).

I agree with much of what is said by Chief Justice

Malone in his dissenting opinion and with many of the

arguments made by Hope Elisabeth Ankrom in her "Motion to

Dismiss Indictment." In her motion, Ankrom argued

"'that "courts in other states which have enacted the same or similar chemical
endangerment statutes have determined that such statutes do not apply to prenatal conduct
that allegedly harms a fetus"; that "[tJhe state's contention that the defendant violated this
statute renders the law impermissibly vague, and therefore the rule of lenity applies"; that
"[t|he legislature has previously considered amending the statute to include prenatal conduct
that harms a fetus, and declined to do so"; that "the defendant has not been accorded due
process because there was no notice that her conduct was illegal under this statute"; that
"[tlhe prosecution of pregnant women is a violation of the constitutional guarantee of Equal
Protection"; and that "[p]rosecution of pregnant, allegedly drug-addicted women is against
public policy for numerous moral and ethical reasons.""

So. 3d at (quoting Ankrom v. State, [Ms. CR-09-1148,
August 26, 2011] So. 3d , (Ala. Crim. App. 2011),
quoting in turn Ankrom's motion to dismiss her indictment).
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In particular, I would reiterate that criminal statutes must provide ordinary persons with
clear notice of what is prohibited. United States v. Sepulveda, 115 F.3d 882, 887 n.12 (11th
Cir. 1997). See also Ex parte Mutrie, 658 So. 2d 347, 349 (Ala. 1993); Fuller v. State, 257
Ala. 502, 60 So. 2d 202 (1952). This due-process requirement is the foundation for the rules
of strict construction and lenity applicable to criminal statutes. See generally Castillo v.
United States, 530 U.S. 120, 131 (2000) (explaining that the "rule of lenity requires that
'ambiguous criminal statute[s] ... be construed in favor of the accused). In this regard, 1
note the statement in the main opinion that "it is possible to conclude, as Kimbrough
argues, that the legislature understood the original chemical-endangerment statute to protect
only children who were already born."

So. 3d at . Nothing in the statute as now written

changes that possibility.”
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35Indeed, if it is not possible that the legislature understood the chemical-endangerment
statute as protecting only children who are already born, has it not made into a felony the
act of a pregnant mother in ingesting drugs prescribed to her by a physician? The statute
contains an exception for drugs prescribed to a child, see Ala. Code 1975, § 26-15-3.2(c),
but noticeably lacks any exception for controlled substances prescribed to the mother by a
physician.
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I respectfully dissent.

(The comment in note 33 of Justice Shaw's special writing regarding criminal intent and
physician-prescribed substances presumes that one cannot be guilty of violating the
chemical-endangerment statute without having an intent to harm the child or at least
knowledge that the exposure contemplated is likely to do so. The legislature did not include
such a requirement in the statute. The only criminal intent prescribed by the legislature
relates to the exposure element itself (i.e., the requirement that the defendant "[k]nowingly,
recklessly, or intentionally causes or permits a child to be exposed to" the substance or
paraphernalia at issue (emphasis added)).)

88
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